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TEXT:
 [*322]  I. INTRODUCTION
Long ago, today's modern Western states relied on nongovernmental actors to perform core "governmental" activities--tax collection, public finance, war-fighting, and building and maintaining empires under contractual arrangements. n1 In the global transformation from Government to governance--  [*323]  the performance of public purposes by a mix of state, market, and civil society actors n2--the United States pioneered in the renewed deployment of private contractors to perform the basic work of Government. This Article reviews the premises of the mid-20th-century reform that undergirded the United States' pioneering, argues that the reformers identified a fundamental challenge to their reform--the balance between official and third-party work-forces needed to assure the accountability of the Government's work--that they left for future reformers to address, and discusses alternative visions available to address this challenge as reform proceeds apace in the post-September 11 era.

n1 See, e.g., DAVID B. ABERNATHY, THE DYNAMICS OF GLOBAL DOMINANCE: EUROPEAN OVERSEAS EMPIRES, 1415-1980, at 61-63 (2000); DAVID HOWARD BAIN, EMPIRE EXPRESS: THE FIRST TRANSCONTINENTAL RAILROAD (1999); HERNANDO DE SOTO, THE OTHER PATH: THE ECONOMIC ANSWER TO TERRORISM ch. 7 (1989); NIALL FERGUSON, THE HOUSE OF ROTHSCHILD (1999); NIALL FERGUSON, EMPIRE: THE RISE AND DEMISE OF THE BRITISH WORLD ORDER AND THE LESSONS FOR GLOBAL POWER (2003); S.E. FINER, THE HISTORY OF GOVERNMENT, vol. 1, at 1-95 ("The Conceptual Prologue") (1999); HENRY KAMEN, EMPIRE: HOW SPAIN BECAME A WORLD POWER, 1492-1763 (2003); Michael Mallet, Mercenaries, in MEDIEVAL WARFARE: A HISTORY 209 (Maurice Keen ed., 1999); DONALD A. PETRIE, THE PRIZE GAME: LAWFUL LOOTING ON THE HIGH SEAS (1999); ALAN TAYLOR, AMERICAN COLONIES (2001); SIMON SCHAMA, CITIZENS: A CHRONICLE OF THE FRENCH REVOLUTION 72-79 (1989); JOSEPH STRAYER, ON THE MEDIEVAL ORIGINS OF THE MODERN STATE (1970); JEAN STROUSE; THE AGE OF MORGAN (2000); ANTONY WILD, THE EAST INDIA COMPANY: TRADE AND CONQUEST (2000). Professor Strayer explains:

 
Precisely because in the pre-state era there can be no sharp distinction between public and private, any persisting institution may in time become part of the state structure though it was not originally intended to have this function. The Commonwealth of Massachusetts and the British Empire of India grew out of the institutions of private corporations.

 
STRAYER, supra, at 7-8. Kamen considers the Spanish Empire in its heyday as a series of contractual arrangements, with the Genoese providing financing, continental Europe providing soldiers, and conquistadors providing riches:

 
The Spanish monarchy from its inception was a vast entity in which non-Spaniards always had a crucial role. Like any great enterprise it was highly expensive to run. In times of peace, basic operations such as communications, trade and transport of supplies between the territories of the monarchy required a degree of efficiency that the central government could never guarantee, since it had no personnel who could carry out the task. Virtually all the important operations were therefore contracted out.

 
KAMEN, supra, at 288. The conquistador expeditions were "private enterprises led by independent military contractors in pursuit of profit." TAYLOR, supra, at 57. Taylor explains: "following French and Spanish precedent the [British] crown subcontracted colonization by issuing licenses and monopolies to private adventurers, who assumed the risks in speculative pursuit of profits." Id. at 118. Ferguson provides a pithy case study of 19th century "privatization of diplomacy"--the Rothschilds' proposed resolution of the fabled 19th century Schleswig-Holstein dispute. Each of the potential buyers of the disputed territory--Prussia, Russia, and Italy--was strapped for cash:

 
To the Rothschilds, the answer seemed to be obvious; [Italy and Prussia] should privatize state assets, preferably railways, to buy Holstein and Venetia respectively [from Austria]. At the same time Austria's financial position was so precarious that even selling one or both of these territories was unlikely to balance the budget. Austria had already sold off most of her state railways, so privatization was not the answer; instead, the already privatized railway lines should seek tax breaks from the government as part of the price of financial assistance. This was the essence of [the Rothschild] vision in 1865: a complex of interdependent transactions designed to liquidate Austria's unsustainable Empire without the need for an economically disruptive war."

 
FERGUSON, HOUSE OF ROTHSCHILD, supra, vol. II at 130-31.

n2 In July 2002, the Brookings Institution, the oldest Washington think tank, renamed its governmental studies program the "governance" studies program, joining the World Bank, the Ford Foundation, the UN, and other global elite institutions in embracing the term governance. The U.S. National Academy of Public Administration's website begins by describing NAPA as "the preeminent organization dedicated to improving the performance of governance systems--the network of public institutions, nonprofit organizations, and private companies that share in the implementation of public policy." See NAPA Homepage, at http://www.napawash.org/ (last visited Jan. 7, 2004).
At mid-20th century, U.S. reformers undertook to grow Government through reliance upon contractors. Those present at the creation saw that they were engaging in reform of constitutional dimensions--i.e., a reform that would alter basic structures of Government. They recognized that this reform would challenge the "axiomatic" premise that officials should retain the capacity to supervise and evaluate the basic work of Government, including that done by contractors. A half century of reform yielded extraordinary successes including, to name a few, the Manhattan and Apollo projects and victory in the Cold War.
At the same time, the challenge to the premise of official control remained unaddressed. To the contrary, bipartisan limits on the number of civil servants (personnel ceilings) assured that as Government grew, third parties were increasingly needed to perform much of the Government's most basic work: planning, policy and rule drafting, managing the nation's nuclear weapons complex, serving as go-betweens in dealings with citizens and other Governments, and managing the federal official and contractor workforce themselves.
By consequence, the country never debated and developed a coherent framework--both of law and underlying cultural bedrock--for a world in which the presumption that officials have the ability to account for the work of Government may, by increasing official admission, no longer be valid. To be clear, the evidence that the official workforce no longer can be presumed to possess the capacity to account for the Government's operations has long gone well beyond anecdote. The red flags counseling due diligence are omnipresent. These flags include high-level official admissions of systematic deficiency,  [*324]  reams of General Accounting Office (GAO) reports detailing agency-wide deficiencies, and continuing failures of third-party oversight in sensitive and showcased programs. Indeed, proponents of increased third-party reliance do not so much urge the adequacy of oversight as they assert simply that better procurement management is needed. Government procurement law, for its part, accepts, as a given, that officials, not contractors, remain in control, and that these officials possess the skills and experience needed to supervise and evaluate the basic work of Government. Thus, procurement law fails to address the difficult questions that arise when this premise departs from reality. The events of September 11, 2001, however, stimulate appreciation of the dual legacy of mid-20th-century reform--its demonstration of the remarkable role third parties may play in the performance of the work of Government and its unaddressed challenge to reconcile a robust third-party workforce with an official workforce capable of accounting for the work of Government.
Against this backdrop, what alternative frameworks might hold contractors (and other third parties who perform the Government's work) accountable in the age of governance? At least three visions or models now coexist.
First, governing law and policy enshrine what might be called the "presumption of regularity/rule of law/public law" vision. This vision presumes that officials have the experience and expertise to oversee and control Government. I will call this the "presumption of regularity" in keeping with the longstanding tradition that officials may be presumed to act with the good faith, diligence, and competence expected of them. n3 Further, consistent with the Western rule of law tradition, this model envisions that officials will be subject to rules that define and limit government authority and protect against government abuse ("public law"). These rules need not apply to contractors (or other third parties), because contractors will be accountable to officials, and because application of the rules to contractors would constrain the qualities for which they are valued and deter them from serving Government.

n3 See, e.g., U.S. Postal Service v. Gregory, 534 U.S. 1 (2001) ("Although the fairness of the Board's own procedure is not before us, we note that a presumption of regularity attaches to the actions of government agencies."); Moffat v. United States, 112 U.S. 24 (1884):

 
The presumption as to the regularity of the proceedings which precede the issue of a patent of the United States for land, is founded upon the theory that every officer charged with supervising any part of them, and acting under the obligation of his oath, will due his duty, and is indulged as a protection against collateral attacks of third parties.

 
Id. at 30; United States v. Chemical Foundation, Inc., 272 U.S. 1 (1926) ("The presumption of regularity supports the official acts of public officers and, in the absence of clear evidence to the contrary, courts presume that they have properly discharged their duties . . . Under that presumption, it will [be] taken that [an official] acted upon knowledge of the material facts.").
Second, there is the "governance/accountability" vision. This vision reflects operative bipartisan political consensus that public purposes are best performed by a mixture of state, market, and civil society actors--i.e., "governance." This vision focuses not upon who does the public's work, but on fostering "accountability" for that work. "Accountability," begins a recent  [*325]  Harvard University Kennedy School of Government compendium on "market-based governance," "underpins civilization." n4 In the world of governance, accountability is provided by (1) modern management and social science techniques that will align public and third-party interests (e.g., by the structuring of contract performance standards and incentives); (2) the use of competition (political stakeholders and the business competitors of contractors) to supplement the diminished official workforce in policing Government and its contractors; and (3) transparency as an aid to the first two means. While not forsaking the premise that officials must account for all government work, governance proponents suggest that the civil service workforce must transform itself into a workforce that functions substantially, or even primarily, to effectively manage third parties.

n4 JOHN DONAHUE & JOSEPH NYE, MARKET-BASED GOVERNANCE: SUPPLY SIDE, DEMAND SIDE, UPSIDE, AND DOWNSIDE 1 (2002).
Third is what might be termed a "muddling through/common law" vision. (I prefer to call this a model, because it is implicit in recent developments, rather than the subject of express advocacy.) Absent coherent congressional and executive oversight, this model, by default, became the primary means for developing new rules of law to govern contractors and other third parties who perform the basic work of governing. This model accepts that rules of public law should apply to those who perform public tasks; the model then applies those rules--on an ad hoc basis--to nongovernmental actors who perform the public's work. This model's lineage traces back to (1) the Anglo-American legal tradition, which, as in the case of public utilities regulation, long applied public obligations to private entities who perform public purposes; and (2) public procurement law, which, arguably, endeavors to meld the unique concerns of sovereignty with the law generally applicable to contracts between private actors.
Each alternative vision has its strengths, yet each is suboptimal. Time will tell whether the choice among visions (or some combination/alternative) will be, as Federalist One described, the product of reflection and choice, or accident and force. At present, the window of opportunity for the former course--reflection and choice--is uniquely and surprisingly open. This opportunity, of course, derives from the alignment of numerous factors, including (1) a post-September 11 revival of interest in Government; (2) concomitant concern for the official workforce's "human capital"; (3) intense debate over the Bush administration's proposal to put up to 850,000 (of about 2 million) civil service jobs out for competition with contractors; and (4) heightened public awareness of the role of third parties in war-fighting and nation building. Despite all this, the third-party workforce that performs so much of the Government's basic work remains substantially invisible. This shadow workforce operates outside the cognizance not only of the public, but also, in too many instances, of the official government workforce itself. Thus, if Government must choose a new framework, data, analysis, and reflection remain wanting.
 [*326]  In this context, this article discusses the constitutional alternatives available and how they came to emerge. The article then identifies a research agenda that may help legislators, policy makers, regulators, and citizens sort through the alternatives. The article concludes with a series of questions of what might be called "cultural" dimensions that underlie today's constitutional choices.
II. BACKGROUND: WHERE WE ARE, HOW WE GOT HERE
 
A. Contracting Out: Reform of Constitutional Dimensions
The writings of the public servants, businessmen, and scholars present at its creation show that the post-World War II growth of the contract bureaucracy was the product of design, not bureaucratic happenstance. At the dawn of the Cold War, reformers believed that the harnessing of private enterprise to public purpose would serve two complementary purposes. First, the private sector would provide both technical expertise and powerful political support for increased federal commitment to national defense and public welfare tasks. n5 Second, the private bureaucracy would countervail against the dead hand of the official bureaucracy and alleviate concern that a growing Government meant a centralized big Government. n6 The officials, consultants, and scholars saw themselves engaged in reforms of profound, even constitutional dimensions. n7

n5 See generally DANIEL GUTTMAN & BARRY WILLNER, THE SHADOW GOVERNMENT (1976); Daniel Guttman, Public Purpose and Private Service: The Twentieth Century Culture of Contracting Out and the Evolving Law of Diffused Sovereignty, 52 ADMIN. L. REV. 859 (2000); Daniel Guttman, Privatisation, Public Purpose, and Private Service, 2 OECD J. BUDGETING 4 (1971).

n6 See supra note 5.

n7 Id.
In his 1965 The Scientific Estate, public policy scholar Don Price, the first dean of the Kennedy School, described the transformational import of the "fusion of economic and political power" and the "diffusion of sovereignty":

 
The general effect of this new system is clear; the fusion of economic and political power has been accompanied by the diffusion of sovereignty. This has destroyed the notion that the future growth of the functions and expenditures of governments . . . would necessarily take the form of a vast bureaucracy. n8


n8 DON K. PRICE, THE SCIENTIFIC ESTATE 75 (1965).
This basic and benign reconstitution of Government, marveled John Corson, a New Deal civil servant who, at mid century, opened the management consulting firm McKinsey's Washington office, took place with "little awareness." Corson began his 1971 book Business in the Humane Society: "There is little awareness of the extent to which traditional institutions, business, government, and universities and others, have been adapted and knit together in a politico-economic system which differs conspicuously from the conventional pattern of our past." n9 Post-war contracting, Corson proclaimed, was a "new form of federalism" under which private enterprise performs the Federal  [*327]  Government's work. n10 President Eisenhower, in his farewell address, provided another portrait of the implications of these developments:

 
The conjunction of an immense military establishment and a large arms industry is new in the American experience. The total influence, economic, political, and even spiritual, is felt in every city, every state house, every office of the Federal government. We recognize the imperative of this development. Yet we must not fail to comprehend its implications. . . . In the councils of government, we must guard against the acquisition of unwarranted influence . . . by the military-industrial complex. n11


n9 JOHN CORSON, BUSINESS IN THE HUMANE SOCIETY, at iv (1965).

n10 Id. at 74.

n11 President Dwight D. Eisenhower, Farewell Radio and Television Address to the American People (Jan. 17, 1961), available at http://www.eisenhower.utexas.edu/farewell.htm.
The reformers knew that the "blurring of the boundaries between public and private" raised troubling questions about the constitutional premises of our Government. They realized that if reform were to succeed, the third-party workforce could not grow at the expense of a high-quality federal work-force. n12 Following President Eisenhower's warning, the concerns were incisively identified in a 1962 Cabinet-level report to President Kennedy. The "Bell Report" (after Budget Bureau Director David Bell) (1) declared that reliance on contractors and grantees "blurred the traditional dividing line between the private and the public sectors of our Nation"; (2) deemed it "axiomatic" that government officials (i.e., civil and special services and appointees) must do the work and maintain the competence required to account for all government work; and (3) warned that, without corrective action, a brain drain into the contractor workforce would result. n13

n12 For example, John Corson, who played a central role in the mid-century development of McKinsey's federal contract business, simultaneously played a continued role in efforts to address the quality of the federal service. See, e.g., JOHN J. CORSON, EXECUTIVES FOR THE FEDERAL SERVICE: A PROGRAM FOR ACTION IN A TIME OF CRISIS (1952); JOHN J. CORSON & R. SHALE PAUL, MEN NEAR THE TOP: FILLING KEY POSTS IN THE FEDERAL SERVICE (1966).

n13 Report to the President on Government Contracting for Research and Development (Bell Report), in Systems Development and Management: Hearings before a Subcommittee of the Committee on Government Operations, House of Representatives, 87th Cong. 191-263 app. I (1962) [hereinafter Hearings: Systems Development and Management]. The report was the focal point of 1962 hearings on the role played by contractors in Defense Department management of Cold War weapons programs. The six signers of the report included Secretary of Defense Robert McNamara, NASA Administrator James Webb, Atomic Energy Commission Chairman Glenn T. Seaborg, and John W. Macy, Chairman of the Civil Service Commission.
The Bell Report proved prescient. In the short term, using contractors to respond to Cold War emergencies made great sense. In the long term, however, continued reliance on contractors called into question the axiom of official control as differences between the rules governing officials and those governing contractor employees provided incentive for official talent to migrate into the contractor workforce. Experienced officials, who wished to continue to perform important and interesting work, had continued reason to prefer work as contract and grant employees, free from compensation ceilings and the stringent constraints of official ethics rules.
Yet the Bell Report avoided answering the basic questions it raised. Because  [*328]  the new public/private mix was essential to Cold War programs, "philosophical issues" were deferred until later. From there, third-party Government grew as if on automatic pilot--propelled by the incentives created by the dual rules governing official and contractor workforces and the hydraulic force of personnel ceilings. n14

n14 For an itemization of congressional and executive "head count ceilings, freezes and thaws 1940-1997," see PAUL LIGHT, THE TRUE SIZE OF GOVERNMENT (1999).

 
B. New Organizational Relationships
Key Cold War agencies--the Atomic Energy Commission (AEC), Department of Defense (DoD), National Aeronautics and Space Administration (NASA), and Agency for International Development (AID)--provided the initial template for deploying contractors as a permanent workforce for performing central public tasks. Building upon informal relationships established before World War II and cemented by wartime contracts between and among Government, industrial firms, and universities, these agencies shaped three building blocks that undergirded future developments. n15 First, under the "project management" model, the Government delegated public projects central to Cold War missions to contractors. Nuclear weapons complex "management and operating" (M&O) contractors, and Defense Department weapons project "systems managers," "systems engineers," and "systems analysts" exemplified this model. Agencies created new contract institutions--"independent nonprofits" such as RAND and Aerospace--to manage contractor teams and advise the Government on planning and spending. Next, under the "support service" model, agencies relied upon contractors to provide personpower on an as-needed basis to supplement the civil service in the Government's daily work. The scope of work for these relationships often amounted to a naked cry of "help!" with a recitation of the program's mission, the work needed to perform it, and the proviso that the contractor may be called to "assist" in the performance of any or all of these activities. Finally, under the "technical assistance" model, pioneered in Cold War foreign aid programs, the Government enlisted contractors to aid other governments (initially foreign, but then state and local) in social and economic development.

n15 See sources cited supra note 5.
War-time and early Cold War contracting stunningly demonstrated that American genius lay not only in its physicists, chemists, and biologists, but also in managers who could craft and administer public/private partnerships capable of applying scientific resources on behalf of national purpose to previously unimaginable ends. n16

n16 See, e.g., PRICE, supra note 8, at 15; Hearings: Systems Development and Management, supra note 13; VANNEVAR BUSH, PIECES OF THE ACTION (1970); JAMES HERSHBERG, HARVARD TO HIROSHIMA AND THE MAKING OF THE NUCLEAR AGE (1993); DANIEL J. KEVLES, THE PHYSICISTS: THE HISTORY OF A SCIENTIFIC COMMUNITY IN AMERICA (1979); RICHARD RHODES, THE MAKING OF THE ATOMIC BOMB (1986); HARVEY SAPOLSKY, THE POLARIS SYSTEM DEVELOPMENT: BUREAUCRATIC AND PROGRAMMATIC SUCCESS IN GOVERNMENT (1972).
During the 1960s and 1970s, these models and managers traveled from  [*329]  Cold War agencies to "civilian agencies" (e.g., the Departments of Transportation and Housing and Urban Development, Office of Economic Opportunity, and Environmental Protection Agency). While the transfer was eased by the (pre-Vietnam) charisma of private sector or contractor-associated management techniques, the momentum derived from the force of personnel ceilings. As in the case of the Cold War agencies, the promoters of third-party Government viewed third parties as purveyors of new management techniques, but also as tools in the politics of bureaucratic reform. The reformers claimed that social problems could be solved if "institutional obstacles" to change--such as teacher unions who resisted local school reform--were overcome. n17

n17 GUTTMAN & WILLNER, supra note 5, at 14.

 
C. The Age of Governance
In the 1980s and 1990s, the notion of shrinking Government gained popular support around the globe. n18 Citizens, however, generally wanted small Government without diminution in governmental functions. To address this inconsistency, new strategies for the reform took hold at home and abroad under banners touting "reinventing government," "public-private partnerships," "devolution," "privatization," and "deregulation." These strategies sought to make Government more responsive and efficient by engaging non-government actors in its functions.

n18 See, e.g., DANIEL YERGIN & JOSEPH STANISLAW, THE COMMANDING HEIGHTS: THE BATTLE BETWEEN GOVERNMENT AND THE MARKETPLACE THAT IS REMAKING THE MODERN WORLD (1998).
The Federal Government embraced the new strategies with little regard for the fact that they had long been adopted. Thus, after celebrating "new" means to employ private sector actors to deliver social services, Osborne and Gaebler, authors of the highly influential Reinventing Government, conceded that the Federal Government already deployed "surprisingly" many of these innovations. n19 Nonetheless, public agencies rushed to fill new bottles with old wine. Thus, programs that long had been operated through private contract were, following the Thatcher revolution, touted as examples of "privatization." A 1997 GAO review of "privatization" by state and local Governments discovered that "contracting out" was the means for "privatization" in 78 percent of the cases surveyed, grants were employed in 8.4 percent of the cases, and vouchers in 4 percent. Remarkably, though not surprisingly, "asset sales" represented just 0.17 percent of cases. n20

n19 DAVID OSBORNE & TED GAEBLER, REINVENTING GOVERNMENT: HOW THE ENTREPRENEURIAL SPIRIT IS TRANSFORMING THE PUBLIC SECTOR 30 (1992).

n20 GENERAL ACCOUNTING OFFICE, PRIVATIZATION: LESSONS LEARNED BY STATE AND LOCAL GOVERNMENTS, GAO/GGD-97-48, at 22-23 (1997). Perhaps the most remarkable renaming took place in the Department of Energy, which, in the mid-1990s, and in hopes of resolving longstanding difficulties in contract management, declared that it would engage in broad "privatization" of the nuclear weapons complex environmental cleanup--an interesting choice of words where the nuclear weapons complex had, from its Manhattan Project inception, always been managed and operated by nongovernmental parties under contract. A 2000 GAO review found that "DOE's privatization initiative has had little success in achieving cost savings, keeping the projects moving forward on schedule, or getting improvements in contractors' performance." The Department abandoned its broad promise of "privatization." DOE's Fixed Price Cleanup Contracts: Why Are Costs Still Out of Control?: Hearing Before the Subcomm. on Oversight & Investigations of the House Comm. on Commerce, 106th Cong. 27-28 (2000) (prepared statement of Gary Jones, U.S. G.A.O.).
As participants in a late 1990s DOE privatization advisory committee meeting (attended by the author) noted, "privatization" turned out to be "contract reform" by another name, and perhaps it was time to rename the effort "contract reform."
 [*330]  The Clinton administration's celebrated government reinventors committed to reduce the civil service workforce by 300,000. The reinventors acknowledged, even boasted, that their regimen would blur conventional boundaries between Government and the private sector: "Those who still believe government and business should be separate tend to oppose these innovations . . . But the world has changed too much to allow an outdated mindset to stifle us in this way. 'We would do well . . . to glory in the blurring of public and private and not try to draw a disappearing line in the water.'" n21

n21 OSBORNE & GAEBLER, supra note 19.
The Bush administration's competitive sourcing program, a component of the administration's Management Agenda, continues this reform tradition. n22 In November 2002, the White House affirmed its intent to let the private sector compete for as many as 850,000 (out of 2 million) civil service jobs. n23 Proponents of competitive outsourcing espouse an intent to subject civil servants to competition, not simply eliminate them. Even so, the administration's approach fails to confront the actuality that the Government's oversight capability is too frequently inadequate to oversee a growing third-party workforce.

n22 OFFICE OF MANAGEMENT AND BUDGET, THE PRESIDENT'S MANAGEMENT AGENDA 17-18 (2002), available at http://www.whitehouse.gov/omb/budget/fy2002/mgmt.pdf.

n23 Richard Stevenson, Government May Make Private Nearly Half of Its Civilian Jobs, N.Y. TIMES, Nov. 15, 2002, at A1.
III. A CONSEQUENCE OF CONTRACT REFORM: THE PRESUMPTION OF REGULARITY DISPELLED
The presumption of regularity--the "axiomatic" proposition expressed by the Bell Report that officials must maintain the capacity to evaluate and supervise all government work--can no longer be taken for granted.
In December 2002, Comptroller General David Walker conceded that he was "not confident that agencies have the ability to effectively manage cost, quality and performance in contracts." n24 The GAO's high-risk list includes contracting at the Departments of Defense, Energy, and Housing and Urban Development, NASA, and the IRS. n25 In announcing her departure in September  [*331]  2003, Office of Federal Procurement Policy Administrator Angela Styles expressed a similar sentiment: "There is still not a lot of oversight in some areas of our contracting system, and I think it will haunt us." n26 Nor are these affirmations of deficient oversight casual musing. Continued indicia of oversight deficiencies are easily discovered within agencies performing the Government's most sensitive work.

n24 Jason Peckenpaugh, Competition Target Stays the Same; A-76 Changes Could Transform Outsourcing, GOVEXEC.COM, Dec. 3, 2002, at http://www.govexec.com/dailyfed/1202/120302p1.htm.

n25 Comptroller General David Walker, Remarks at the George Washington University Law School Symposium on the Future of Competitive Sourcing (Sept. 15, 2003) (transcript on file with the Public Contract Law Journal); GENERAL ACCOUNTING OFFICE, HIGH RISK SERIES: AN UPDATE, GAO-03-119, at 28 (2003), available at http://www.gao.gov/pas/2003/d03119.pdf.

n26 Jason Peckenpaugh, OMB Competitive Sourcing Chief to Step Down, GOVEXEC.COM, Sept. 4, 2003, at http://www.govexec.com/dailyfed/0903/090403p2.htm.

 
A. The Army
In October 2002, the Department of the Army announced that, following an earlier wave of outsourcing, it would permit private contractors to compete for "noncore" positions held by 154,910 civilian workers (more than half of the civilian workforce) and 58,727 military personnel. n27 Shortly before, however, in a March 2002 memo, Army Secretary White explained:

 
In the past eleven years, the Army has significantly reduced its civilian and military work force. These reductions were accompanied by an expanded reliance on contractor support without a comparable analysis of whether contractor support services should also be downsized. Currently, Army planners and programmers lack visibility at the Departmental level into the labor and costs associated with the contractor work force and of the organizations and missions supported by them. n28


n27 Jason Peckenpaugh, Army Secretary Approves Massive Outsourcing Plan, GOVEXEC.COM, Oct. 10, 2002, at http://www.govexec.com/dailyfed/1002/101002p1.htm.

n28 Memorandum from Thomas E. White, Secretary of the Army, to the Under Secretaries of Defense for Acquisition, Technology & Logistics, Comptroller/Chief Financial Officer, and Personnel & Readiness (Mar. 8, 2002), available at http://www.govexec.com/dailyfed/0402/042502white.pdf. The Army has undertaken a pioneering effort to collect basic data on the dimensions of its contractor workforce and render it more transparent. See Jason Peckenpaugh, Army Contractors Earn Higher Salaries, Study Finds, GOVEXEC.COM, July 26, 2001, at http://www.govexec.com/dailyfed/0701/072601p1.htm.; Jason Peckenpaugh, Army Has Fewer Contractors But They Cost More, Study Shows, GOVEXEC.COM, July 17, 2001, at. http://www.govexec.com/dailyfed/0701/071701p1.htm.
Indeed, in April 2002, the Army told Congress that it lacked basic information about the sheer size of the contractor support service workforce, with its own estimates ranging from 100-600,000. n29

n29 Letter from Reginald Brown, Assistant Secretary of the Army, Manpower and Reserve Affairs, to Senator Ted Stevens (Apr. 12, 2002) (on file with the Public Contract Law Journal).

 
B. The Nuclear Weapons Complex
Since its inception as the Manhattan Project, the nuclear weapons complex has been managed and operated by contractors. n30 Siegfried Hecker, former  [*332]  Director of the Los Alamos National Laboratory, explained that, while "the development, construction, and life-cycle support of the nuclear weapons required during the Cold War were inherently governmental functions . . . the government realized that it could not enlist the necessary talent to do the job with its own civil-service employees." It thus "enlisted contractors to perform the government's work on government land, in government facilities, using the specialized procurement vehicle of an M&O (management and operations) contract." n31

n30 See, e.g., RICHARD G. HEWLETT & OSCAR ANDERSON JR., THE NEW WORLD: A HISTORY OF THE UNITED STATES ATOMIC ENERGY COMMISSION, vol. 1 (1962); RICHARD G. HEWLETT ET AL., ATOMIC SHIELD: A HISTORY OF THE UNITED STATES ATOMIC ENERGY COMMISSION, vol. 2 (1969); Daniel Guttman, The Department of Energy's Use of Consultants and Contractors, in UNITED STATES SENATE COMMITTEE ON GOVERNMENTAL AFFAIRS, OVERSIGHT OF THE STRUCTURE AND MANAGEMENT OF THE DEPARTMENT OF ENERGY 303-413 (1980); Use of Consultants and Contractors by the Environmental Protection Agency and the Department of Energy: Hearing Before the Subcomm. on Fed. Servs., Post Office and Civil Serv. of the Senate Comm. on Gov't Affairs, 101st Cong. 63 app. (1989) (report to the Chairman of the Federal Services Subcommittee by the Majority Staff).

n31 Siegfried Hecker, Nuclear Weapons Stewardship in the Post Cold War Era: Governance and Contractual Relationships 1 (1997), available at http://www.lanl.gov/orgs/pa/newsbulletin/2003/07/02/Gocofinal.pdf (emphasis added).
In 1993, Secretary of Energy Hazel O'Leary told Congress that the 15,000 Department of Energy officials, whose primary function is the management of the nuclear weapons complex, lacked the capacity to manage a contractor workforce estimated to exceed 100,000. n32 In the mid-1990s, promised reforms led to congressional inquiries regarding hundreds of millions, even billions, in actual or projected cost overruns on various M&O contracts. n33 In March 2003, after a decade of contract reform, the GAO reported that "DOE has developed little objective information to demonstrate whether the reforms have improved results . . . And the proportion of projects with significant cost increases and schedule delays was actually higher in 2001 than in 1996." n34

n32 DOE Contract Management: Hearings before the Subcomm. on Oversight and Investigations of the House Comm. on Energy and Commerce, 103d Cong. (1993) (testimony of the Hon. Hazel O'Leary). See also supra note 20.

n33 DOE's Fixed Price Cleanup Contracts, supra note 20 (statement of Gary Jones).

n34 GENERAL ACCOUNTING OFFICE, DEPARTMENT OF ENERGY: STATUS OF CONTRACT AND PROJECT MANAGEMENT REFORMS, GAO-03-570T, at 3 (2003), available at http://www.gao.gov/new.items/d03570t.pdf.
Nonetheless, under Bush administration goals, another 10,000 civil service jobs will be eligible for competitive outsourcing (i.e., are not deemed "inherently governmental"). n35 In 2001, DOE reported that it had 14,700 employees (civil servants and officials) and over 100,000 contractor employees; 44 percent of the official workforce was over 50 and nearing retirement. n36 In brief, an agency that failed to manage its contractor workers with 15,000 officials may soon manage its contractors with even fewer resources.

n35 The Commercial Activities Panel's listing of agencies with the greatest number of commercial positions in 2001 lists the Department of Energy with 9,889. COMMERCIAL ACTIVITIES PANEL, GOVERNMENT ACCOUNTING OFFICE, IMPROVING THE SOURCING DECISIONS OF GOVERNMENT: FINAL REPORT 15 (2002), available at http://www.gao.gov/a76panel/dcap0201.pdf.

n36 DEP'T OF ENERGY, WORKFORCE ANALYSIS: JULY 2001, available at http://www.ma.mbe.doe.gov/pol/WFAnal.pdf.

 
C. Homeland Security: Organization and Contracting Out
The new homeland security organizations draw upon contractors for staffing and organizational design. In an award said to showcase the use of contractors to perform federal "HR" (human resource) functions, the new Transportation Security Agency (TSA) employed a contractor to hire tens of  [*333]  thousands of airport baggage screeners. The contract costs escalated from $ 100 to over $ 700 million. In September 2003, the Washington Post catalogued the inquiries and litigation in the ongoing post mortem. n37

n37 Sara Kehaulani Goo, Airport Screeners' Hiring Under Scrutiny, WASH. POST, Sept. 12, 2003; Aviation Security and Impacts Associated with the Regulatory and Statutory Requirements of the Aviation and Transportation Security Act (ATSA): Hearing before the Subcomm. on Aviation of the Senate Comm. on Sci., Commerce and Transp., 108th Cong. (2003) (statement of the Hon. Kenneth Mead, Department of Transportation, Inspector General).
Homeland Security laws and programs are subject to considerable scrutiny by those concerned about civil liberties; there has been less scrutiny of the reality that these programs are often performed by contractors. For example, in late 2002, public controversy developed over the Defense Department's "Total Information Awareness" program, a high-tech effort to mine and organize personal data. The controversy focused on government as Big Brother, generally neglecting the reality that the program was primarily performed by contractors, overseen by a small official oversight team. n38 If the Government were directly performing the work, citizens would have the protections from Big Brother provided by the Constitution and other laws; it is by no means clear that these protections apply when the work is performed by third parties.

n38 ADAM MAYLE & DAVID KNOTT, CTR. FOR PUBLIC INTEGRITY, OUTSOURCING BIG BROTHER: OFFICE OF TOTAL INFORMATION AWARENESS RELIES ON PRIVATE SECTOR TO TRACK AMERICANS (2002), at http://www.public-i.org/dtaweb/report.asp?ReportID=484.

 
D. NASA
NASA, like the Atomic Energy Commission, was created with a fundamental dependence on contractors. n39 This reliance was analyzed in an appellate decision, n40 which stemmed from a civil servant reduction in force (RIF) at the Marshall space center. The government employee union challenged the RIF on grounds that NASA employed contract employees "supposedly as independent contractors, but actually with a degree of control by NASA and with other characteristics that made them functionally employees of the United States." n41 The use of contractors, the union alleged, violated civil service laws, the NASA Enabling Act, and the collective bargaining agreement. Indeed, the Enabling Act provided that federal employees would perform NASA's basic work, but capped their number. NASA, the court observed, "resorted to support service personnel . . . to overcome civil service personnel ceilings." n42 The court concluded that the statutory provision for contracting provided a "separate means, independent of [the federal employee provision] for performing NASA's functions." n43 Faced with statutorily imposed  [*334]  personnel ceilings, the court found that NASA had no recourse but to call on support service contractors.

n39 WALTER A. McDOUGALL, THE HEAVENS AND THE EARTH: A POLITICAL HISTORY OF THE SPACE AGE (1985); ROBERT L. ROSHOLT, AN ADMINISTRATIVE HISTORY OF NASA, 1958-1963 (1966).

n40 Lodge 1858, Am. Fed'n of Gov't Employees v. Webb, 580 F.2d 496 (D.C. Cir. 1978).

n41 Id. at 499.

n42 Id. at 502.

n43 Id. at 510.
In the high charisma of the early space age, NASA and its contractors produced spectacular successes. In recent years, NASA has had less to boast of, and, since 1990, its contract management has been on the GAO's highrisk list. In January 2003, virtually coincident with the shuttle tragedy, the GAO's high-risk summary stated:

 
Much of NASA's success depends on . . . its contractors--on which it spends over $ 12 billion a year. Since 1990, we have identified NASA's contract management function as an area at high risk, principally because it has lacked accurate and reliable financial and management information on contract spending, and it has not placed enough emphasis on end results, product performance, and cost control. n44


n44 GAO, supra note 25.
Following the Columbia tragedy, the Washington Post observed that "NASA may hire the astronauts," but "at the Johnson Space Center . . . the contractors are in charge of training the crew and drawing up flight plans. The contractors also dominate mission control, though the flight directors and the 'capcom' who talk to the crew in space are NASA employees." n45 NASA shuttle official Linda Ham further limned NASA's contractor dependency, explaining that

 
She had relied on an analysis by Boeing that indicated no threat to the mission from the impact of the foam. "We must rely on our contractor work force who had the systems expertise to go off and do that analysis. . . We don't have the tools to do that. We don't have the knowledge to do that or the background or expertise to do that kind of thing." n46


n45 Ariana Eunjung Cha, At NASA, Concerns on Contractors, WASH. POST, Feb. 17, 2003, at A1.

n46 Matthew L. Wald & John Schwartz, Shuttle Inquiry Uncovers Flaws in Communication, N.Y. TIMES, Aug. 4, 2003, at A9.

 
E. Nation Building
Iraq and Afghanistan brought nation building to the fore with a corresponding recognition that this activity substantially depends upon contractors. Current developments do not suggest that deficiencies evidenced in post-Cold War restructuring have been cured. The delivery of U.S. aid to Russia, the most critical effort of the immediate post--Cold War period, is an oft-told story. The "restructuring" of Russia led to the transfer of state assets to the "oligarchy" or "kleptocracy." n47 AID funding was substantially administered by the Harvard Institute for International Development, under a cooperative agreement. In 2000, the Department of Justice sued Harvard (and individuals)  [*335]  under the False Claims Act to recover over $ 100 million for alleged misconduct. n48

n47 See, e.g., DAVID HOFFMAN, THE OLIGARCHS: WEALTH AND POWER IN THE NEW RUSSIA (2002); PETER REDDAWAY & DMITRI GLINSKI, THE TRAGEDY OF RUSSIA'S REFORMS: MARKET BOLSHEVISM AGAINST DEMOCRACY (2001); JANINE R. WEDEL, COLLISION AND COLLUSION: THE STRANGE CASE OF WESTERN AID TO EASTERN EUROPE, 1989-1998 (1998).

n48 Associated Press, Feds Sue Harvard for $ 120 Million over Russian Program, CNN.COM, Sept. 27, 2000, at http://www.cnn.com/2000/US/09/27/harvard.russia.ap/.
In November 2002, the AID Inspector General recorded that "since 1997 several USAID-sponsored task forces and focus groups reported that USAID's employees, managers, customers, and procurement officials believe that there are serious problems within the procurement function. . ." n49 In May 2003, with regard to AID oversight of its Iraq restructuring contracts, Government Executive starkly reported that "there are only four contracting officers from AID in Iraq . . . In order to ensure that Bechtel and other firms are performing under the terms of their agreements, the agency plans to contract out oversight soon." n50

n49 U.S. AGENCY FOR INT'L DEV., AUDIT OF USAID'S WORKFORCE PLANNING FOR PROCUREMENT OFFICERS, AUDIT REP. No. 9-000-03-001-P, at 10 (2002). The audit concluded with one recommendation: that a workforce plan be developed. With regard to the agency response to this recommendation, the audit dryly recorded: "The audit contains one recommendation. Though you concur with the overall recommendation your comments address the barriers to successful design and implementation of the recommendation." Id. at 2.

n50 Shane Harris, AID Plans to Contract out Oversight of Iraq Contracts, GOVEXEC.COM, May 20, 2003, at http://www.govexec.com/dailyfed/0503/052003h1.htm.

 
F. National Security--Related Privatization
The most significant Clinton-era privatization similarly raised basic questions concerning the Government's ability to execute and oversee national security/foreign policy contracting. The 1998 privatization of the U.S. Enrichment Corporation delegated to a privately owned company the tasks of (1) ensuring continued economic operation of the nation's only nuclear fuel enrichment facilities and (2) administering a key nonproliferation agreement with Russia. Prior to the privatization, independent experts, congressmen, and others pointed out that the Government had not provided adequate means to account for its public obligations should the privatized entity fail to successfully perform these tasks. Further, because of likely conflicts between and among public and stockholder obligations, failure at one or more of these obligations seemed likely. Shortly following the July 1998 privatizations, predicted failures materialized and, in 2000, candidates Bush and Gore promised bailout assistance. In 2001 a federal court, upon review of the previously secret documentation underlying the privatization decision, found that the privatization was a "model" of how not to privatize. The continued performance of the public obligations undertaken by the privatized company remains an open question. n51

n51 Daniel Guttman, The United States Enrichment Corporation: A Failing Privatization, 23:2 ASIAN J. PUB. ADMIN. (2001); Martha Hamilton, Approaching Critical Mass, WASH. POST, Jan. 31, 2000, at F8; Joseph Stiglitz, This Privatization Is Radioactive, WALL ST. J., June 2, 1998, at A22; Matthew Weinstock, Meltdown, GOVEXEC.COM, Feb. 1, 2001, at http://www.govexec.com/features/0201/0201s2.htm.

 
 [*336]  G. The IRS
The IRS has long been a fixture on GAO's high-risk list, in part because of its inability to modernize its data management and recordkeeping, a contractor-dependent activity projected to cost many billions. In October 2003, IRS Commissioner Mark Everson conceded that the effort "has not been successful at all" because the IRS "management structure . . . is not adequate to the task." In response to inquiry about the IRS's plan to contract out tax collection to debt-collection agencies, Mr. Everson "explained why he could not hire more staff tax collectors, 'Budget scoring rules make it impossible,' he said." n52

n52 David Cay Johnson, New IRS Chief Plans to Focus on Enforcement, N.Y. TIMES, Oct. 16, 2003, at C6. See also Steve Schooner's suggestive analysis of the relation between the reduction in IRS federal employee numbers and tax audits. Steven L. Schooner, Competitive Sourcing Policy: More Sail Than Rudder? 33 PUB. CON. L.J. 263 (2004).

 
H. Grants
The procurement system encompasses only a portion of federal reliance on contract-like agreements to perform the public's work. n53 While "grants" involve a differing body of law, they also invoke nongovernmental actors to perform government work. In a summer 2001 White Paper supporting the administration's Faith-Based Initiative, the White House explained:

 
The Federal Government . . . has little idea of the actual effect of the billions of social service dollars it spends directly or sends to State and local governments. . . .
 
Billions of Federal Dollars Spent, Little Evidence of Results
 
The Federal Government spends billions . . . to assist [the] needy . . ., often using the funds to support services provided by nongovernmental organizations. . . Although Federal program officials monitor . . . State and local governments, and other groups that receive the funds to ensure that they spend Federal money for designated purposes and without fraud, Federal officials have accumulated little evidence that the grants make a significant difference on the ground.
 
Routinized Granting Without Performance Monitoring
 
In some Federal discretionary programs, a small number of organizations perennially win large grants, even though there is little empirical evidence substantiating the success of their services. . . .
 
. . . Moreover, virtually none of the programs has ever been subjected to a systematic evaluation of their performance that meets rigorous (or, in most cases, even rudimentary) evaluation research standards. n54


n53 See generally THE TOOLS OF GOVERNMENT: A GUIDE TO THE NEW GOVERNANCE (Lester M. Salomon & Odus V. Elliott, eds., 2002).

n54 Press Release, White House, Barriers: A Federal System Inhospitable to Faith-Based and Community Organizations (Aug. 2001), at http://www.whitehouse.gov/news/releases/2001/08/unlevelfield3.html.

 
I. Federally Funded Health Care
The administration of federally funded health care is the subject of enormous attention in its own right, but also may be seen as part of the pattern  [*337]  of reliance on contractors (and other third parties). The American health care system relies on third parties to oversee and administer Medicare, Medicaid, and other federally funded public health programs. The GAO labels the administration of these programs as high risk.
Here, too, important questions of law and policy are raised as nongovernmental actors make decisions that affect patient choice of, and access to, health care.
IV. ALTERNATIVE CONSTITUTIONAL VISIONS
The presumption of regularity no longer can be taken for granted. But it remains unclear what will fill the void. Public procurement law presumes that officials exert control over the process. At least at present, the law fails to contemplate circumstances where, in effect, no one is minding the store. To the extent that, as presently constituted, procurement law fails to offer a solution, three alternative visions or models coexist to replace the presumption of regularity.
 
A. The "Presumption of Regularity/Public Law" Vision
The "presumption of regularity/public law" vision presumes that officials should, and in fact do, possess the skills and experience needed to supervise and evaluate governmental work performed by both government and contractor personnel. This vision, at least at first blush, is the one enshrined in current law and policy. The vision rests upon two pillars. First, it is buoyed by continued bipartisan declarations that officials must perform "inherently governmental" functions. Second, it is sustained by the Western "rule of law" tenet that officials must be subject to laws that define their authority and protect the public from government abuse ("public law"). n55

n55 China legal scholar, Zhenming Wang provides a helpful perspective:

 
Under the rule of law, the primary purpose of the legal system is to regulate and restrain the behavior of government officials. There must be laws regulating the authority of the government and its officials--political behavior must comply with legal rules. Moreover, these laws should clearly delineate the constitutional functions of the government. This understanding of the role of law is inconsistent with traditional Chinese legal thinking, in which the law is regarded as an instrument for rulers to govern the ruled.

 
Dr. Zhenmin Wang, The Developing Rule of Law in China, HARV. ASIA Q. (2000), available at http://www.fas.harvard.edu/asiactr/haq/200004/0004a007.htm.
American governmental bodies reflect a long tradition of laws enacted to prevent abuse of power by government officials. These laws begin with the Constitution, which defines and limits the conduct of officials, but not necessarily of third parties, even where they may act on the Government's behalf. Myriad post-September 11 activities highlight the practical import of this distinction. For example, whether or not the Bill of Rights protects citizens against abuse by a homeland security personal data gatherer or baggage inspector  [*338]  may depend on whether the baggage checker or data gatherer is an official or a contract employee.
The official workforce also is governed by a dense web of statutory provisions that do not apply to third parties. For example, the Freedom of Information Act (FOIA) applies to "agency" records. Contractors, in this context, are not "agencies," even where they perform decisional roles. For example, an appellate majority agreed that private medical review organizations created to review Medicaid/Medicare payments indeed made public decisions. n56 Nonetheless, it held that the application of the FOIA to them would be at odds with congressional intent to place the decisions in the hands of "independent medical organizations operated by practicing physicians, and not government agencies run by government employees." n57 Similarly, government officials are subject to a body of conflict-of-interest provisions, pay caps, limits on political activity, and labor rules that do not similarly constrain contractors who perform similar--or even the same--work.

n56 Pub. Citizen Health Research Group v. Dep't of Health, Educ. & Welfare, 668 F.2d 537 (D.C. Cir. 1981).

n57 Id. at 543-44. See also Forsham v. Harris, 445 U.S. 169 (1980); Wash. Research Project v. Dep't of Health, Educ. & Welfare, 504 F.2d 238 (D.C. Cir. 1974).
The expanding role of "contractors on the battlefield" provides an acute illustration of the implications of differing rules to similarly situated government and contractor employees (although the differences primarily involve rules governing soldiers, not civilian officials). Contract employees may avoid risky combat zone work--and, ultimately, quit--with no fear that their absence will subject them to penalties under the Uniform Code of Military Justice (UCMJ). n58 Yet these differing rules also may disadvantage contractor employees. For example, daunting questions loom regarding how the protections accorded by international law to state combatants apply to battlefield contractors. n59

n58 Anthony Bianco & Stephanie Anderson Forest, Outsourcing War, BUS. WK., Sept. 15, 2003, at 68.

n59 Gordon L. Campbell, Contractors on the Battlefield: The Ethics of Paying Civilians to Enter Harms Way and Requiring Soldiers to Depend on Them, Presentation to the Joint Services Conference on Professional Ethics 2000 (Jan. 27-28, 2000), available at http://www.usafa.af.mil/jscope/JSCOPE00/Campbell00.html; Rebecca Vernon, Battlefield Contractors: Facing the Tough Issues, 33 PUB. CON. L.J. 369 (2004).
Where the "presumption of regularity" remains valid, common sense suggests that public laws need not necessarily apply to contractors or other third parties. Public laws need not apply to contractors because we presume that these contractors are accountable to officials who are subject to such laws. Moreover, application of the rules to contractors might (1) unduly constrain performance or interfere with the very qualities for which we value contractors or (2) deter contractors from doing business with the Government.
As explained above, however, the presumption of regularity is no longer valid as a matter of fact. Moreover, on closer inspection, the presumption of regularity is less than fully supportable as a matter of law. From a constitutional  [*339]  vantage point, the Supreme Court has left little doubt that there are few "exclusively" governmental functions. n60

n60 Flagg Brothers v. Brooks, 436 U.S. 149, 158 (1978).
In his thoughtful and welcome article in this issue, Comptroller General Walker states as a "Principle" that "Federal sourcing policy should recognize that inherently governmental and certain other functions should be performed by federal workers." n61 In particular, he states that "warfighting, judicial, enforcement, regulatory and policy-making functions should never be privatized." n62 However, both law and tradition provide for the privatization of all of these functions. Article I of our Constitution, drafted in an era in which mercenaries and privateers were common tools of war, expressly provides that Congress shall have the power to "grant Letters of Marque and Reprisal." n63 Indeed, privateer commissions were issued by both state Governments and Congress during the revolution. n64 Similarly, the Anglo-Saxon tradition has long provided for the enforcement of law by bounty hunters, as Justice Scalia pointed out in a Supreme Court decision upholding the constitutionality of the False Claims Act. n65 Similarly, courts have long approved substantial delegations of regulatory authority to nongovernmental actors. n66 Flagg Brothers itself involved, according to the dissenters, the private exercise of delegated "state power to order binding nonconsensual resolution of a conflict between debtor and creditor." n67

n61 David M. Walker, The Future of Competitive Sourcing, 33 PUB. CON. L.J. 299, 303 (2004).

n62 Id. at 304.

n63 U.S. CONST. art. I, § 8, cl. 11.

n64 PETRIE, supra note 1, at 9-10.

n65 Vermont Agency of Natural Resources v. United States, 120 S. Ct. 1858 (2000).

n66 See, e.g., the discussion here of judicial approval of the inapplicability of the FOIA to nongovernmental entities even where they effectively make regulatory decisions.

n67 Flagg Brothers v. Brooks, 436 U.S. 149, 176 (1978).
In any event, as discussed here, in today's world, governmental decisions on even the most sensitive matters--e.g., national security--frequently reflect input from a mix of officials and contractors. Once again, the design of mid-20th-century federal government reform discussed here was precisely to "diffuse sovereignty" or, from another perspective, create "government-industry complexes." In this real-world context, as a prior comptroller general well-recognized in a seminal 1989 opinion, the question is not whether contractors perform regulatory, war-fighting, or law enforcement functions; the question is whether the test for the legitimacy of their involvement is one of form or substance--i.e., whether contractor involvement is permissible as long as officials sign decisional documents, or whether officials, as a matter of substance, must also be the decision makers. n68

n68 In his 1989 letter opinion, the comptroller general considered whether it was appropriate for the Department of Energy to call on a contractor to draft congressional testimony (which the Secretary would give) and to call on a contractor to adjudicate security clearance issues (with the decisions subject to official review). The GAO explained that the test is one of substance, not form. "Our decisions and the policy established by OMB Circulars," the comptroller general then opined, "are based on the degree of discretion and value judgment exercised in the process of making a decision for the government." By application of this test, the GAO took issue with the Department of Energy's use of contractors to draft testimony and adjudicate clearance issues. Letter from Comptroller General of the United States, to Honorable David Pryor, Chairman, Federal Services, Post Office and Civil Service Subcommittee, United States Senate, GAO B-237356 (Dec. 29, 1989). It should be noted that the congruence between the principles stated in the 1989 opinion and the inherently governmental test stated in the current OMB Circular A-76, which appears to broadly provide for the use of contractors as long as their role is described in terms of "assistance," remains to be tested.
 [*340]  The primary present "stopping point" or threshold for contracting out basic government work is the principle, codified by statute (the FAIR Act) and the Office of Management and Budget (OMB) Circular, that only officials can perform "inherently governmental functions." n69 But nothing in today's "inherently governmental" mantra assures that Government will retain the capacity needed to oversee its contractor workforce. n70 First, by consequence of decades of personnel ceilings, much arguably inherently governmental work has long since been contracted out. n71 Second, much of the workforce needed to assure official oversight is not classified as inherently governmental; e.g., the management and oversight of contractors. For example, AID will not simply outsource contract oversight in Iraq, as noted, but, through master contract awards to companies like Bechtel, will call on prime contractors to, in effect, serve as the Government's surrogate in the award and oversight of many further contracts and contractors. Third, nothing in the OMB Circular A-76 decisional matrix requires that decisions to contract out official jobs be preceded by a review of the ability of the remaining officials to manage or account for further contracts. Nothing assures that remaining officials possess the experience and expertise needed to oversee contractors. To the contrary, the dual sets of rules governing contractors and officials provide incentive for capable officials to join the contract workforce.

n69 See Federal Activities Inventory Reform (FAIR) Act of 1998, 31 U.S.C. § 501(2)(a) (2000), and Revision to Office of Management and Budget Circular No. A-76, 68 Fed. Reg. 32,134-32, 135 (May 29, 2003).

n70 The discussion above does not address conceptual and definitional constraints on the inherently government concept (e.g., is the test one of form: Who signed the decision? or substance: Who participated in the decision?). For a more detailed analysis of the history, present, and possible future of the "inherently governmental function" concept, see Dan Guttman, Inherently Governmental Functions in the New Millennium, in MAKING GOVERNMENT MANAGEABLE: EXECUTIVE ORGANIZATION AND MANAGEMENT IN THE 21ST CENTURY (Benjamin Ginsberg and Thomas Stanton eds., forthcoming).

n71 See discussion supra Part III.
The discrepancy between (1) the coverage of the "inherently governmental function" concept and (2) the scope of "core" activities that must be performed if officials are to retain oversight capability now is increasingly appreciated. But steps to address this discrepancy remain to be defined and taken. In sum, the "presumption of regularity/public law" model is an ideal, and it continues to be asserted in law and policy. But the presumption appears at odds with the reality. The Government's capacity to supervise, control, and evaluate contractor work is too often lacking, and current law and policy do not, by their own terms, assure that remedial corrective action will be taken.
 [*341]  B. The "Governance/Accountability" Vision
The governance/accountability vision describes a future of Government whose work is performed by a mix of public, private, and civil society institutions. (This mix, as noted, is now referred to conventionally as "governance.") Proponents of the governance/accountability vision fret less about who performs the public's work and focus instead upon the means needed to assure "accountability." When measured by bipartisan policy, as expressed through decades of personnel ceilings, Clinton-era Reinventing Government, and Bush-era competitive sourcing, this vision reflects the governing norm.
On inspection, governance proponents tout three basic means for ensuring accountability:

 
1) application of modern management and social science techniques (e.g., incentive contracting; principal agent theory) to craft contracts that ensure contractors will have appropriate incentives to perform;
2) use of political stakeholders and the business competitors of contractors to supplement the diminished official workforce in ensuring the effectiveness of contract arrangements; and
3) transparency as an aid to management techniques and nongovernmental watchdogs.
Each of these means has merit, but none is a panacea. Moreover, none proves fully satisfactory where the official workforce lacks the capacity to supervise and evaluate contractor work. n72

n72 Of course, the Congress, courts, and public (and press) will continue to have oversight authority and/or interest. However, Congress, courts, and the public have hitherto been able to rely on the premise that officials can generally be presumed to have capability to account to them for the work of Government.

 
1. Social and Management Science Technique
The value of applying modern management and social science techniques and theories to public administration is readily apparent, but limitations are apparent as well. For example, successful performance-based or incentive contracting depends upon (1) a purchaser with the ability to not only understand, but also to articulate or specify its performance objectives; (2) the possibility of meaningful performance measures or metrics being identified, agreed upon, correlated to incentive schemes, and operationalized; (3) the existence of resources to oversee and monitor performance; and (4) the practical ability to take action, including replacing the contractor, where performance proves unsatisfactory. In the case of government programs for which performance measures are often invoked--e.g., programs where technological innovation and/or new approaches to seemingly intractable public problems are called for--one or more of these conditions often is absent. The problems are compounded where, as now often occurs, official capability to specify and oversee performance is admittedly suboptimal.
Incentive or performance contracting is not new. At the birth of the modern  [*342]  state, soldiers, tax farmers, and empire builders were rewarded in proportion to their achievement. This history confirms that incentives can be quite powerful tools. Ferguson attributes the Dutch East India Company's early dominance of the spice trade in part to its rewarding its managers on the basis of gross revenues and not net profits, in contrast with the English Company. n73 At the same time, history provides cautionary tales. Schama explains that, while prerevolution French tax farmers were well incentivized and adept at collecting taxes, they did so to the ultimate detriment of the Old Regime. n74 The management of the British East India Company was well rewarded for its management of India, to the periodic consternation of Parliament. n75 (Indeed, Edmund Burke waged a vigorous campaign against the Company's corruption of politics in Britain, as well as its activities in India.) n76

n73 FERGUSON, supra note 1, at 20.

n74 SCHAMA, supra note 1, at 73 (explaining that the tax farmers with whom the Crown contracted for Treasury revenue advances in exchange for the right to collect taxes "attracted a disproportionate share of detestation not because they were the most reactionary element in the fiscal machine of the state but because they were the most brutally efficient").

n75 WILD, supra note 1.

n76 JERRY Z. MULLER, THE MIND AND THE MARKET: CAPITALISM IN MODERN EUROPEAN THOUGHT (2002).
At the turn of the 20th century, the birth of management science and theory bolstered the notion that performance should be measured and incentives aligned. n77 Today's use of performance measures in education follows a century after the attempt to apply them to the nation's schools during the progressive era. n78 Still more recently, institutional economists, game, network, public choice, and principal agent theorists have urged the importance of understanding institutions and the practical applications of this understanding. n79

n77 See, e.g., ALFRED DUPONT CHANDLER, STRATEGY AND STRUCTURE: CHAPTERS IN THE HISTORY OF THE AMERICAN INDUSTRIAL ENTERPRISE (1969); THE VISIBLE HAND: THE MANAGERIAL REVOLUTION IN AMERICAN BUSINESS (1993); ROBERT KANIGEL, THE ONE BEST WAY: FREDERICK WINSLOW TAYLOR AND THE ENIGMA OF EFFICIENCY (1999).

n78 RAYMOND CALLAHAN, EDUCATION AND THE CULT OF EFFICIENCY: A STUDY OF THE SOCIAL FORCES THAT HAVE SHAPED THE ADMINISTRATION OF THE PUBLIC SCHOOLS (1964).

n79 See, e.g., R.H. COASE, THE MARKET AND THE FIRM (1988); MICHAEL C. JENSEN; A THEORY OF THE FIRM: GOVERNANCE, RESIDUAL CLAIMS AND ORGANIZATIONAL FORMS (2000); JEAN-JACCQUES LAFONT & DAVID MARTIMORT, THE THEORY OF INCENTIVES: THE PRINCIPAL-AGENT MODEL ch. 1 (2002); DOUGLASS C. NORTH, STRUCTURE AND CHANGE IN ECONOMIC HISTORY (1982); OLIVER WILLIAMSON, THE MECHANISMS OF GOVERNANCE (1996).
Even so, real-world experiments demonstrate that modern technique remains imperfect, and can be proved counterproductive when applied with lack of institutional understanding. Thus, as Peck and Scherer's seminal study of Defense weapons contracting suggested, application of performance technique to government contracting is constrained by the inability to penalize poor performance without doing damage to the very market needed to sustain competition. n80 More recently, as noted supra, a decade of Department of Energy performance-based contracting reform did not tame the beast.

n80 MERTON PECK & FREDERICK SCHERER, THE WEAPONS ACQUISITION PROCESS: AN ECONOMIC ANALYSIS (Harvard University 1962).
The point, of course, is not that incentives do not work or that they should  [*343]  not be used. Rather, incentives must be used with care and humility. The front pages provide too frequent illustration of the ways in which performance goals and incentives designed by the best and most well-intentioned experts may result in unintended adverse consequences. Incentives can divert attention from other important goals, work too well on their own terms, or encourage distorted reporting. William Laingwesche's analysis of the Gehman inquiry on the Columbia space shuttle tragedy suggests that focus on one performance goal (early 2004 completion of the international space station's "core") may have led to inattention to mounting evidence of safety hazards. n81 Economic journalist John Cassidy argues that corporate governance scandals at Enron, Worldcom, et al. may be best understood not as the unpredictable antics of a handful of bad-apple executives, but as the tale of expert-structured performance incentives that worked all too effectively--specifically, stock options calculated to align management and shareholder interests incentivized executives to do just about anything to keep their stock price up. n82 Similarly, in the summer of 2003, investigative journalists revealed that applying performance measures to schools in Houston and New York stimulated, rather than decreased, the dropout rates. n83 At the global level, governance practitioners' recent retrospectives on their multilateral development initiatives report that institutions are hard to understand and that public-private relations are difficult to engineer, particularly in other cultures. n84

n81 William Langeweische, Columbia's Last Flight: The Inside Story of the Investigation and the Catastrophe It Laid Bare, ATLANTIC MONTHLY, Nov. 2003, at 58.

n82 John Cassidy, The Greed Cycle: How the Financial System Encouraged Corporations to Go Crazy, NEW YORKER, Sept. 23, 2002, at 64.

n83 Tamar Lewin & Jennifer Medina, To Cut Failure Rate Schools Shed Students, N.Y. TIMES, July 31, 2003; Diana Jane Shemo, Questions on Data Cloud Luster of Houston Schools, N.Y. TIMES, July 11, 2003; Houston's School Dropout Debacle, N.Y. TIMES, July 21, 2003; Houston's School Violence Data Under a Cloud, N.Y. TIMES, Nov. 7, 2003.

n84 See, e.g., WILLIAM EASTERLEY, THE ELUSIVE QUEST FOR GROWTH: ECONOMISTS' ADVENTURES AND MISADVENTURES IN THE TROPICS (MIT Press 2001); Moses Naim, Fads and Fashions in Economic Reforms: Washington Consensus or Washington Confusion? (Oct. 26, 1999) (Working Draft Paper prepared for IMF Conference on Second Generation Reforms), available at http://www.imf.org/external/pubs/ft/seminar/1999/reforms/Naim.HTM; JOHN NELLIS, CENTER FOR GLOBAL DEVELOPMENT, EXTERNAL ADVISORS AND PRIVATIZATION IN TRANSITION ECONOMIES, Working Paper No. 31 (2002), available at http://www.cgdev.org/pubs/workingpapers.html; WORLD BANK, REFORMING PUBLIC INSTITUTIONS AND STRENGTHENING GOVERNANCE (2000), available at http://www1.worldbank.org/publicsector/Reforming.pdf.

 
2. Competition
The use of competitors and stakeholders to maintain system integrity is not new. Federalist Ten famously explains that "factions" are with us to stay, and should be made the best of. Madison perceived competition as a necessary aid in structuring Government, not a substitute for it. Similarly, Adam Smith perceived self-interest to be a remarkable means of social ordering, but one that still requires control in the public interest. n85

n85 As Smith famously said, "people of the same trade seldom meet together, even for merriment or diversion, but the conversation ends in a conspiracy against the public, or in some contrivance to raise prices." AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF NATIONS, vol. 1, bk. 10, pt. 2 (1776). For a recent analysis that puts Smith's "invisible hand" in the context of his further writings, see EMMA ROTHSCHILD, ECONOMIC SENTIMENTS: ADAM SMITH, CONDORCET AND THE ENLIGHTENMENT (2001).
 [*344]  Today, we associate the utility of contractors with the notion that the private sector brings market forces to bear on government activities. This is true where commercial markets exist for government purchases--e.g., the purchase of computer equipment, food, maintenance services. Where Government is the primary, or predominant, purchaser of the services or goods, however, the picture is less clear. Peck and Scherer's seminal analysis of weapons contracting questioned the notion of the "market" as applied to government contracting. n86

n86 PECK & SCHERER, supra note 80 (Chapter 3, "The Nonmarket Character of the Weapons Acquisition Process"). Peck and Scherer declared: "It is not only that a market system does not now exist in the weapons acquisition process. We can state the proposition more strongly. A market system in its entirety can never exist for the acquisition of weapons." Id. at 57.
In the classic market, the failure of individual competitors is not cause for public concern. If, however, the Government desires the benefits of a competitive market, it may need to subsidize continued competition. Where only a handful of contractors dominate (e.g., Boeing and/or Lockheed Martin), a tension exists between the principle of rewarding or penalizing performance and the need to assure continued availability of alternative providers. In this context, the failure, suspension, or debarment of a major contractor may prove unacceptable.
In short, the invocation of competition as key to the benefits of contracting may not square with the realities of the "government market," particularly where the item purchased is not a commercial staple. By statute, competition is the preferred means of contracting. n87 In federal procurement practice, competition is limited by (1) socioeconomic preferences, which limit opportunities to members of a designated class (e.g., small businesses); (2) provision for solicitation from a limited number of sources; (3) bundling of work into larger or more diversified contracts; (4) effective delegation of contracting determinations to contractors themselves, under the award of large contracts with provision for substantial subcontracting; and (5) the limited number of providers of key public goods and services. These limitations on the market all have their justifications, but they are limitations nonetheless. As Professor Schooner notes, 1990s efforts to "streamline" procurement highlight the tension between the drive to make contracting more businesslike and efficient and the existence of competitive oversight. n88

n87 41 U.S.C. §§ 251-266 (2000).

n88 Steven L. Schooner, Fear of Oversight: The Fundamental Failure of Businesslike Government, 50 AM. U. L. REV. 627 (2001).

 
3. Transparency
Transparency is a centerpiece of effective governance. At present, transparency is the Achilles heel of third-party Government.
 [*345]  Within the Government, high-level officials often lack critical data describing their contractor workforce. Contractor-drafted documents masquerade as official work-product. Contractors work side-by-side with government officials in official space and attend and participate in official meetings, often with no clear signal to the uninitiated as to their status. n89 To the press and public, contracting out too often is practically invisible. For example: (1) agency organization charts and telephone books do not include contractors, even where they work alongside officials in government buildings and perform indistinguishable tasks; (2) the public database of contracts lags behind real time, and does not disclose subcontracts that likely vastly outnumber prime contracts; n90 (3) data on contractor performance, where they exist, rarely are publicly available; and (4) contractor-drafted plans, rules, and letters often bear official imprimaturs without disclosure of contractor role(s). Freedom of Information Act (FOIA) requests regarding contractor activity may not yield responses for months or years; and responses exhibit redactions of data that routinely would be available if public officials had performed the work.

n89 See GUTTMAN & WILLNER, supra note 5; Guttman, Public Purpose and Private Service, supra note 7; Guttman, Privatisation, supra note 5.

n90 Even so, primitive data on contractors appears to be more readily available than those on grants.
Some suggest that third-party Government can be more transparent. What Government presently lacks is frank, open discussion of the kinds of data that would be useful and the costs of providing them. But, as courts construing FOIA find, legitimate reasons permit limiting transparency with regard to nongovernmental institutions, even when they perform government work. Transparency requirements must account for the effect of such requirements on the qualities for which these institutions are valued. Whether the values of openness and institutional integrity can be simultaneously honored is, as discussed below, a question that remains.
Ultimately, governance proponents do not so much dismiss the relevance of official oversight capability; instead, they declare that because it must exist, it will. Despite their frank, hand-wringing doubts regarding diminished procurement oversight capacity, governance proponents declare that officials must transform themselves into competent, sophisticated contract managers. Policy makers promise "better training" and "better incentives." Yet few elaborate precisely how this will be done. The Commercial Activities Panel directed by Congress to revisit competitive sourcing policy dutifully reaffirmed that officials must be able to account for the work of Government. Yet the panel failed to specify steps to be taken where--in light of the empirical evidence--this principle deviates from practice. n91 In sum, the "governance/accountability" model has great strengths. Nevertheless, it appears to presume either that official oversight will remain sufficient for accountability mechanisms  [*346]  to work or that accountability mechanisms will obviate any deficiencies. Unfortunately, it seems that neither of these presumptions is warranted.

n91 See COMMERCIAL ACTIVITIES PANEL, supra note 35; Peckenpaugh, supra note 24.

 
C. The "Muddling Through/Common Law" Model
The "muddling through/common" law model, by default, fills the void that remains as Congress and the executive fail to reformulate the "presumption of regularity/public law" model in the light of changed circumstances. n92 Under this model, the Government selectively imposes "public law" rules on non-governmental actors who perform public tasks. Fortunately, the Anglo-American tradition provides relevant precedent for translating public obligations to private actors. n93 Most prominently, the country has long applied rules governing state-chartered monopolies to private "businesses affected with a public interest." n94 Professor Schwartz teaches that public contract law itself may be viewed as an effort to sort out the extent to which the law of private contracts must be modified to reflect the sovereign's role as a contracting party. n95

n92 See Charles E. Lindblom, The Science of Muddling Through, 19 PUB. ADMIN. REV. 79 (1959).

n93 See Guttman, Public Purpose and Private Service, supra note 7; Guttman, Privatisation, supra note 7; Jody Freeman, Extending Public Law Norms Through Privatization, 116 HARV. L. REV. 1285 (2003).

n94 Munn v. Illinois, 94 U.S. 113, 126 (1876) (providing a seminal instance of the American application of public law obligations to modern "public utilities"--i.e., entities that are often private-shareholder-owned corporations).

n95 Joshua Schwartz, Liability for Sovereign Acts: Congruence and Exceptionalism in Government Contracts Law, 64 GEO. WASH. L. REV. 633 (1996).
Absent coherent legislative or executive oversight, the rules governing third-party performance of government work, by default, are being made on a case-by-case basis in which third parties themselves often provide the driving force. The resulting rules may be essential but, because of the parties' interests, may not completely protect the public interest.
The rule-making process is illustrated in the application of conflict-of-interest and freedom-of-information laws to contractors. The "organizational conflict of interest" rules applied to contractors emerged conceptually in the mid-20th century. When the military located the original Project RAND contract within the Douglas aircraft corporation, competing aerospace firms complained. They feared RAND might recommend Douglas weapons projects that evolved through the RAND affiliation. To resolve these concerns, RAND was spun out of Douglas into a new nonprofit organization. n96 Following a similar episode in the management of the ICBM missile program (which resulted in the creation of Aerospace, another nonprofit, to manage the program), the organizational conflict-of-interest concept crystallized in the notion of the "hardware ban." Under this concept, "study" contracts were to be  [*347]  scrutinized for the possibility that recommendations for hardware spending might favor an affiliated hardware supplier. n97

n96 BRUCE L.R. SMITH, THE RAND CORPORATION: A CASE STUDY OF A NONPROFIT CORPORATION (1966).

n97 H.L. NIEBURG, IN THE NAME OF SCIENCE (1966).
As initially cast, the organizational conflict-of-interest concept protected the interests of competing hardware contractors, but did little to consider the possibility that the interests of the hardware contractor community at large (in more hardware contracts) might not amount to the public interest. Don Price wrote in 1965 that the "dog that didn't bark" was Congress's failure to express concern over the interlocking directorates of aerospace contractors that governed the defense department's "independent" nonprofits. n98 The notion that an independent "public interest" required protection (e.g., an interest above and beyond that of individual contractors or agencies) came late to organizational conflict-of-interest policy. Not until the late 1970s did the "public interest" become a criterion for evaluating contractor conflicts. n99

n98 As Don Price observed, during the 1950s, "no Congressmen chose to make political capital out of an investigation of the interlocking structure of corporate and government interests in the field of research and development." PRICE, supra note 8, at 51.

n99 Daniel Guttman, Organizational Conflict of Interest and the Growth of Big Government, 15 HARV. J. LEGIS. 297 (1978).
Even so, in contrast to the conflict rules governing officials, organizational conflict-of-interest rules do not require that conflicted contractors be excluded. n100 This lesser standard makes sense if we assume that officials--themselves conflict free--possess the capacity to evaluate contractor work. But that assumption no longer holds. Moreover, contractor disclosures (deemed business secrets under FOIA) are not publicly available, and only rare public audits assess the integrity of the review and disclosure process. One such audit, conducted by Senator Pryor in 1989, found that (1) contractors did not turn straight corners in their disclosures and (2) official reviewers failed to respond to information that conflicts existed. n101 Similarly, FOIA applies to agency records, and contractors are not agencies under the law, regardless of their decision-making role. Only a late 1990s outcry by regulated industry over lack of access to grantee-developed data underlying regulations led to a FOIA amendment (the "Shelby Amendment") to provide for such access. Yet, while the law amended the OMB Circular A-110 policy applying to grants to universities and other nonprofits, it did not apply to similarly situated profit-seeking firms acting in similar roles under contracts.

n100 Thus, the recently issued Department of Homeland Security acquisition rules provide, at 48 C.F.R. Chapter 30, Subpart 3052.209-72(d) ("Disclosure of Conflicts of Interest"), that if a conflict of interest is found to exist, the Contracting Officer may disqualify the contractor or "determine that it is otherwise in the best interest of the United States to contract with the offeror and include appropriate provisions to mitigate or avoid such conflict in the contract awarded."

n101 Contractors Lied on Conflict of Interest, Says DOE, ENERGY DAILY, Mar. 27, 1990; John J. Fialka, Consultant Doubled as Adviser to Japanese and to the U.S. Playing Its Dual Roles with Ease, WALL ST. J., Mar. 27, 1990, at A22; See also Guttman, Public Purpose and Private Service, supra note 7; Guttman, Privatisation, supra note 5.
In the absence of coherent executive or congressional oversight, courts play  [*348]  an increasingly important default role in the muddling-through model. On presentation of compelling fact patterns, courts may be receptive to challenges to the presumption of regularity and, consistent with the common law tradition, may act to fashion new rules to emerging public/private mixes. Thus, while the Supreme Court, in Flagg Brothers, did not bite at the opportunity to identify exclusively governmental functions, the Court later declared a readiness to look behind formal labels to determine whether institutions are subject to constitutional provisions. n102 Lebron dealt with Amtrak's refusal to permit an artist to post his work in a station. Amtrak is a "government corporation" pursuant to the Government Corporation Control Act, n103 and Congress took pains to free Amtrak from otherwise applicable constraints such as federal procurement rules. Indeed, Congress declared that Amtrak "will not be an agency or establishment of the United States Government." n104

n102 Lebron v. National Railroad Passengers Corporation, 513 U.S. 374, 392-93 (1995).

n103 31 U.S.C. § 9101(1)-(2)(A) (2000).

n104 45 U.S.C.A. § 541 (1987) (repealed 1994).
Writing for the majority, Justice Scalia held that Amtrak was subject to the Constitution for purposes of the artist's First Amendment claim--notwithstanding congressional declaration that Amtrak was not a governmental "agency or establishment." n105 Congress, Justice Scalia explained, can dispose of Amtrak's status for matters within its control (e.g., procurement rules), but "it is not for Congress to make the final determination of Amtrak's status as a Governmental entity for purposes of determining the constitutional rights of citizens affected by its actions." n106 On review of the circumstances surrounding Amtrak's creation, the Court majority held that Amtrak "is an agency or instrumentality of the United States for the purposes of individual rights guaranteed against the Government by the Constitution." n107 Thus, Lebron evinces the Court's readiness to arbitrate "public" status for purposes of the Constitution--and to look behind corporate form in so doing.

n105 Lebron, 513 U.S. at 394.

n106 Id. at 392.

n107 Id. at 394.
Other courts have indicated a similar readiness to apply private law to fashion a remedy that holds contractors accountable where existing public law does not provide for remedy. Thus, while courts historically limited private citizens' rights to seek judicial relief as third-party beneficiaries of government contracts (an opportunity available where contracts between private parties are involved), courts may now be poised to provide recourse, where public law, e.g., the Administrative Procedure Act, fails to provide a forum and where facts show remedy is needed. n108

n108 See Guttman, Public Purpose and Private Service, supra note 7; Guttman, Privatisation, supra note 5.
Similarly, since the famed, perhaps mythical, demise of the "nondelegation" doctrine in the New Deal, courts have hesitated to expressly invoke the doctrine to bar executive branch action. Courts, nonetheless, may intervene where (sub)delegation to contractors denies citizens of processes or fairness  [*349]  that would obtain if work had been performed by officials. Thus, courts may provide that contractor decision-making roles should be predicated on procedural protections available had officials performed the work (e.g., conflict-of-interest protection, review rights). Moreover, even where courts determine that they lack authority to fashion a remedy, they may find facts that permit further action before executive agencies or Congress.
In short, the nondelegation doctrine may experience a revival as a doctrine that focuses on principles of fairness, with the institutional form as a variable (i.e., decisions made by those outside the penumbra of laws governing the official workforce may be presumed to require further scrutiny for fairness).
Nonetheless, while the judiciary will play a critical role if the muddling-through model continues to govern, reliance upon courts to decide constitutional principles of governance is suboptimal. Courts decide only matters presented in "cases or controversies." Judicial matters depend upon the parties' resources and interests. Parties rarely set out to resolve larger policy issues. Granted, some disputes reflect typical fact patterns that must be addressed by any new policy. In the case of Government by third party, however, fact patterns vary and numerous permutations remain largely unexplored. Courts confronted with deciding basic principles of governance in this context may find themselves inadequately equipped to make optimal decisions. n109

n109 See Guttman, Public Purpose and Private Service, supra note 7; Guttman, Privatisation, supra note 5.
In sum, the three currently operative models exhibit great virtues, but all raise fundamental questions.
V. SELECTING VISIONS: NEEDED DATA AND ANALYSIS
Because the Government's reliance on contractors remains invisible in substantial respects, independent analyses of how and how well the system operates are few and far between. n110 To facilitate informed choice among these  [*350]  constitutional visions, both the public and policy makers require basic data and analysis.

n110 Save for the General Accounting Office's invaluable work, the studies relied on to demonstrate contractor efficiency appear to be in the handful, and themselves produced by entities that are themselves substantially dependent on federal contracts. (The work of such contract researchers is invaluable; however, given the importance of the dollars and policies involved, it would be useful if the data were equally available to citizens or analysts who are not contractors.)
In 1995 Congress heard testimony from the Office of Management and Budget and the General Accounting Office on the policy that "commercial" activities be contracted out--a policy then in effect for nearly four decades. The testimony underscores the analytical difficulties and resource limitations that have hampered research, even where data access is not a bar. The GAO testified:

 
During the long history of our work in this area, we have consistently found that evaluating the overall effectiveness of contracting out decisions and verifying the estimated savings reported by agencies is extremely difficult after the fact. As a result we cannot convincingly prove nor disprove that the results of federal agencies' contracting-out decisions have been beneficial and cost-effective.

 
See Contracting Out: Summary and Overview: Hearing Before the Subcom. on Civil Service of the Comm. on Government Reform and Oversight, 104th Cong. 14 (1995) (statement of Nye Stevens, Director of Planning and Reporting, General Government Division, General Accounting Office; and John Koskinen, Deputy Director for Management, OMB). Since 1995, the GAO has continued its work on A-76 efficiencies, and the Center for Naval Analysis, a federally created contract research center, has done substantial work on A-76 as well.

 
A. What Special Qualities Animate the Contract Bureaucracy?
 
1. Expertise
Common lore holds that contractors provide the public with needed expertise unavailable within the official workforce. n111 The view is not myth. Contractors offer considerable expertise frequently unavailable within the Government (or, at least, within the governmental programs they serve). The unaddressed questions include (1) the extent to which this reality reflects the state of nature or is an artifact of the determination to grow Government through third parties and (2) the extent to which this reality comports with the declared public interest in the maintenance of an official oversight capability.

n111 The expert needed on a "temporary or intermittent" basis may be employed as a special employee under 5 U.S.C. § 3109 (2000).
As to the first point, many now within the contractor workforce were initially trained as officials. For example, large numbers of federal personnel clearances are performed by those trained as officials. n112 Aerospace firms historically have provided a home for former senior military and defense officials. Today, contractors purveying homeland security expertise tout former intelligence and law enforcement officials on their staff. As auditing, human resources, and procurement management are increasingly contracted out, former government employees will continue to perform these core government functions as contractor employees. In a related vein, where little or no expertise exists (because programs or technologies are new), personnel ceilings often have assured that new experts are trained and learn as contractors, rather than civil servants. Cold War agencies played a famed role in funding cyber technologies, but the Government's IT workforce, from the start, has been substantially private. n113 As a corollary, readers of employment advertisements in the Economist or the Sunday Washington Post might conclude that "support service" contractors often function as a surrogate public employment agency.

n112 Ronald C. Moe, The Need for an Office of Federal Management: Now, More than Ever (2003) (unpublished paper given at an October 2003 symposium sponsored by the Johns Hopkins University Center for the Study of American Government and the National Academy of Public Administration) (on file with the author).

n113 Nancy Ferris, Give and Take, GOV'T EXEC., July 2003, explains:

 
Even before the current push to outsource, contractors were doing at least three-quarters of the federal government's IT work, according to the market research firm INPUT in Chantilly, Va. But in most cases, the relationship between the federal agency and the contractor technically is not an outsourcing relationship because most projects involve developing a new system or other IT work that was not being done by federal employees.

In sum, the contractor workforce is, and must remain, a source of valued  [*351]  expertise that might not otherwise be available to the public. By the same token, the time is ripe to review the balance between official and third-party expertise and ways in which that balance can be adjusted if need be.
 
2. Institutional Qualities
The notion that the qualities of government agencies, nonprofits, and profit-making institutions differ is a commonplace. As a corollary, each attracts a workforce most comfortable with these qualities. Research centers such as the Brookings Institution's Center for Public Service periodically confirm the public's disparate images of the qualities of these institutions and their workforces. n114 Indeed, the view that institutional qualities fundamentally differ bears both congressional and judicial imprimaturs. As noted, in deciding whether the FOIA should apply to nonprofit entities, even where making public decisions, courts explain that Congress intended to protect these groups' autonomy in order to assure that their qualities will not be constrained when they aid Government. Similarly, in deciding whether private prison guards should enjoy the immunity from suit afforded a similarly situated official, Justice Breyer explained:

 
[The private contract prison guards] . . . overlook certain important differences that, from an immunity perspective, are critical. . . The most important special government immunity producing concern--unwarranted timidity--is less likely present, or at least is not special, when a private company subject to competitive market pressures operates a prison. Competitive pressures mean not only that a firm whose guards are too aggressive will face damages that raise costs, thereby threatening its replacement, but also that a firm whose guards are too timid will face threats of replacement. . . .
 
Marketplace pressures provide the private firm with strong incentives to avoid overly timid, inefficiently vigorous, unduly fearful, or "nonarduous" employee job performance . . . To this extent, the employees before resemble those of other private firms and differ from [other] government employees. n115


n114 Harvey Sapolsky's study of the Polaris submarine program points out that the Navy's famed in-house management of the Polaris program, a seeming exception to the rule of the contracting out of weapons project management, was no exception to the rule that Americans view the private sector as more efficient and entrepreneurial than the public sector. The Navy relied on an elite in-house team headed by an American original--Admiral Hyman Rickover. Even so, Sapolsky explains, it felt obliged to show that it was employing PERT, a computerized management technique developed for the Navy by a consultant, in order to "make us okay with the people who had the money." Sapolsky found that PERT was, in practice, not relied on by the Navy team, but was of great public relations value in obtaining continued funding. Following its association with the Polaris project, PERT took off as a management craze; it was, Sapolsky notes, installed in schools, city governments, and even barber shops. SAPOLSKY, supra note 16, at 94-130.

n115 Richard v. McKnight, 521 U.S. 399, 409-10 (1997).
Justice Breyer took pains to clarify that the difference between the private and public guards was not personal, but institutional:

 
This is not to say that government employees, in their efforts to act within constitutional limits, will always, or often, sacrifice the otherwise effective performance  [*352]  of their duties. Rather . . . government employees typically act within a different system . . . often characterized by multidepartment civil service rules that, while providing employee security, may limit the incentives or the ability of individual departments to reward, or punish individual employees. n116


n116 Id. at 410-11. Justice Scalia, in dissent, took issue with Justice Breyer's institutional analysis. "Short of mismanagement so severe as to provoke a prison riot, price (not discipline)," will be the basis on which prison contracts are awarded. Id. at 419. On the majority's observation that liberation from civil service constraints provides rewards (e.g., higher pay) as well as risks, Justice Scalia noted that a justification for outsourcing is the claim that it will avoid "civil service salary and tenure encrustations." Id. at 421.
It is an axiom of governance, which calls for reliance on a mix of institutions to perform public purposes, that institutional qualities differ.
Governance, however, also encourages the restructuring of existing institutions. Governance proposes to do this by altering institutional incentives, creating new institutions and new relationships among existing institutions, and, in the course of doing this, blurring boundaries between and among public and private institutions. Governance, in short, challenges conventional assumptions about institutional qualities as it embraces them.
In short, governance reformers appear to be of several minds about the nature of institutional qualities, at times treating them as a binary phenomenon (either present or not), as a continuum (more or less present), or as matters subject to the designs of social engineers. n117

n117 Australian public management scholar Roger Wettenhall provides an interesting analysis of the myriad ways in which public/private mixes are now talked about--as dichotomies, trichotomies, and spectra. Roger Wettenhall, Three-Way Categorizations, Hybrids and Intersectoral Mixes in the Governance Equation, 25:1 ASIAN J. PUB. ADMIN. (2003).
As to binary treatment, contracting out and "privatization" often proceed as if the use of a nongovernmental entity offers the only route to obtain "business like" qualities of innovation and efficiency. This perspective neglects a rich public administration tradition. In the United States, but also in many other countries, public agencies long have deployed corporate forms where business-type qualities are needed to perform public work. n118

n118 See, e.g., HAROLD SEIDMAN, POLITICS, POSITION, AND POWER: THE DYNAMICS OF FEDERAL ORGANIZATION (5th ed. 1997); Roger Wettenhall & Ian Thynne, Public Enterprise and Privatization in a New Century: Evolving Patterns of Governance and Public Management, 2:1 PUB. FIN. & MGMT. (2002); Roger Wettenhall, The Rhetoric and Reality of Public-Private Partnerships, PUBLIC ORGANIZATION REVIEW: A GLOBAL JOURNAL 3, 77-107 (2003); ORGANIZATION FOR ECONOMIC COOPERATION AND DEVELOPMENT, DISTRIBUTED PUBLIC GOVERNANCE: AGENCIES, AUTHORITIES AND OTHER GOVERNMENT BODIES (2002).
The "privatization" of the United States Enrichment Corporation (USEC) illustrates the "binary" view of institutional qualities as on/off switches. Once again, that privatization involved the transformation of a government-owned corporation into a private shareholder-owned corporation. Nobel economics laureate Joseph Stiglitz, who unsuccessfully opposed the "privatization" from within the Clinton administration, observed that the essential benefits of the corporate form were already available to USEC in its status as a government corporation. The privatization essentially created additional conflicts between  [*353]  and among stockholder interests and USEC's commitment to fulfill national security and domestic security needs. n119

n119 See sources cited supra note 51.
Conversely, governance encourages the blurring of boundaries between and among institutions. As the Bell Report asked four decades ago: "In what sense is a business corporation doing nearly 100 percent of its business with the Government engaged in 'free enterprise'?" n120 More recently, both the Clinton and Bush administrations urged the civil service to become more businesslike. Indeed, a high-level consensus proclaims the civil service "dead"--yet leaves unresolved what will replace it. n121

n120 See Hearings: Systems Development and Management, supra note 13.

n121 See Shawn Zeller, Smasbing the System, GOV'T EXEC., Nov. 2003. Zeller reports: "Civil service scholars, members of Congress, and a number of blue ribbon commissions . . . have called for the elimination of the civil service system. But there is less consensus, and more uncertainty, about what will replace it." Id. at 31.
To be clear, history illustrates the ways in which new institutions of indeterminate qualities may be essential forces for progress. n122 At the same time, governance calls into question conventional (rule-of-thumb) assumptions about institutional qualities, demands due-diligence review of these assumptions, and forces us to contemplate how they may need to be revised.

n122 For example, Ferguson suggests that a key development in the growth of the British Empire was the British acquisition from the "Anglo-Dutch merger" of 1688 of the understanding needed to create the Bank of England in 1694. FERGUSON, EMPIRE, supra note 1, at 24. As to the status of the Bank of England, Keynes, responding to an objection that it should not control state credit because it was a "private institution," declared, "I do not regard it as a private institution. I regard it as one of our Heaven sent institutions by which through anomalistic methods we get the advantages both of a private and a public institution." ROBERT SIDELSKY, JOHN MAYNARD KEYNES: THE ECONOMIST AS SAVIOUR: 1920-1937, at 192 (1994).

 
3. Organizational Efficiencies
Governance proponents emphasize the failure of traditional "hierarchical" public agencies to obtain the benefits of networking, particularly as made possible by cyber-technologies. n123 September 11's events, of course, punctuated the importance of coordination between and among federal, state, and local agencies. On paper, the contractor workforce might seem ideally suited to provide coordination and networking qualities and efficiencies. In contrast to officials, contractors may (1) work simultaneously for multiple agencies focused on a common problem or (2) work for multiple components within an agency--e.g., under separate contracts with headquarters and field offices. Moreover, contractors may simultaneously work for beneficiaries or objects of agency programs, such as localities or private corporations. For example, in regard to homeland security, a given contractor may (1) employ former officials from the many agencies now involved; (2) work on contract for many of these agencies; and (3) work for relevant local, private, and multinational interests.

n123 William D. Eggers & Steven Goldsmith, Networked Government, GOV'T EXEC., July 2003.
The role of third parties as providers of coordination and network capabilities  [*354]  requires examination. Two kinds of questions immediately present themselves. First, are efficiencies that appear plausible on paper actually realized, and, if so, at what potential cost? For example, when a contractor works simultaneously for multiple agencies at work on a common problem (and is employed, in part, because of this factor), can the public assume that it will coordinate and network among them? On the other hand, potential conflicts of interest may run hand-in-hand with the potential for congruence and synthesis of interests. n124 This may occur where a contractor serves the Federal Government in program design and/or evaluation and state and local levels in program implementation, or where the contractor works for local agencies and nongovernmental entities regulated or served by a federal agency that employs it. Once again, if officials possess capacity to manage conflict, the game may be worth the candle; if not, how will the potential for coordination efficiencies (or "congruence of interests") be balanced against the potential for conflict of interest?

n124 Put another way, the experiences that make someone an expert in providing policy or management assistance (service to clients on all or many sides or facets of an issue) also may be the experience that creates the appearance of potential for conflict of interest.
Second, to what extent are efficiencies only available through use of third parties instead of official workforces? Are official organizational structures (and personnel rules) inherently less capable of taking advantage of network opportunities? Here, as discussed below, comparative cross-country study may prove particularly valuable.
 
B. What Roles Do Third Parties Serve in the Political Process?
Third parties long have been deployed for political as well as technical (i.e., obtaining efficiencies and expertise) reasons. Any choice between official and third-party workforces, therefore, requires consideration of how they differ on this dimension.
First, contracting has been used as a bipartisan tool to grow government programs while pretending that Government is diminishing (because the civil service is). As a corollary, contractors provide a countervailing force to check and bring reason to the dead hand of bureaucracy.
Second, contracting is used to build constituencies for programs--both through use of contractors as tools in executive branch politics (as exemplified in the creation of RAND to help advance the cause of the Army Air Force within the military establishment) and before Congress and the public (as most successfully illustrated in the determination that NASA would rely heavily on contractors in the space race with Russia). n125

n125 See Guttman, Public Purpose and Private Service, supra note 7; Guttman, Privatisation, supra note 7.
Third, as the Bush administration's declaration that countries not supporting the Iraq war will not be permitted to bid on reconstruction contracts illustrates, the contract may be used as a tool in the politics of nations. n126

n126 See Douglas Jehl, Pentagon Bars Three Nations from Iraq Bids, N.Y. TIMES, Dec. 10, 2003.
 [*355]  Finally, of course, contracting may serve as a tool of traditional domestic political patronage. The "Nixon Political Personnel Manual," unearthed by Congress during the Watergate hearings, mused:

 
In 1966, Johnson offered legislation [that] required the Executive Branch . . . to reduce itself . . . to the level of employment . . . existing in 1964. The cosmetic public theory . . . was that . . . a personnel ceiling . . . would first cut, and then stabilize, Federal expenditures connected with personnel costs . . . What the Johnson Administration did after passage . . . was to see to it that "friendly" consulting firms began to spring up, founded and staffed by many former Johnson and Kennedy Administration employees. They then received fat contracts to perform functions previously performed . . . by the federal employees. The commercial costs, naturally, exceeded the personnel costs they replaced. n127


n127 Federal Political Personnel Manual in Presidential Campaign Activities of 1972: Hearings on S.60 Before the Select Comm. on Presidential Campaign Activities of the U.S. Senate, 93d Cong. 19 (1974).
In sum, the role(s) played by contracting in the political process include, but are not limited to, the traditional notion of patronage in the sense of choice of contractors based on party preference. The use of contractors to advance particular programs may well be bipartisan (e.g., in the sense of promoting a program like the early space program) or nonpartisan (in the sense of addressing conflicts within agencies that may not reflect party divisions), and may benefit contractor business at large (by expanding the pie). In all these respects, the role of contractors differs from the role played by a technically equivalent official workforce.
 
C. How Well Do the Means of Accountability Work?
As discussed, competition, management technique, and transparency are said to provide accountability of the third-party workforce. Basic research on these means is in order.
A comparative (cross-country) perspective would be most welcome. In some cases, as in the comparison of best-value contracting approaches in the United States and Britain, direct comparison of analogous reforms in the use of contractors may provide insight. n128 In other cases, the value will lie in comparing domestic use of private contractors with other institutional mixes used to perform similar work elsewhere.

n128 See, e.g., Paul Higgins & Ian Roper, Does Best Value Offer a Better Deal for Local Government Workers Than a Compulsory Competitive Tendering (paper presented to the International Research Symposium on Public Management, Hong Kong, Oct. 2003), available at http://mubs.mdx.ac.uk/Research/Discussion_Papers/Human_Resource_Management/dpaphrmno8.pdf.
The American experience is distinct in the extent of its reliance on private contractors to perform the Government's work. Abroad, similar work may be performed directly by the Government or by corporate forms under government authority or ownership. This does not mean that other countries do not employ contractual relationships and invoke the tools of accountability (competition, performance technique, transparency) employed in the United  [*356]  States. Elsewhere, however, contracts more frequently involve public entities (e.g., ministry and agency; ministry and government corporations). n129 Cross-country comparisons may yield better understanding of what makes accountability mechanisms and contracts work.

n129 See, e.g., OECD, supra note 118.

 
D. The Scope of the Third-Party Universe
As noted, work performed by nongovernmental actors under federal procurement statutes and rules often may be similar to that performed under grants or other third-party arrangements. n130 Governance calls for review of the premises of the distinctions that now exist.

n130 Salomon, supra note 53.
For example, the logic of comparative institutional qualities initially supported distinct legal rules that apply to contracts, grants, and other contractual arrangements. Grants historically went to public or nonprofit entities. By the logic of institutional qualities, the requirements for alignment of such interests with the public interest differ from the requirements for profit-making entities (which have differing qualities and respond to differing incentives). But, as discussed, governance calls into question assumptions about institutional qualities.
VI. CONCLUSION: IS MUDDLING THROUGH GOOD ENOUGH?
The presumption that officials can oversee and evaluate the work of Government can no longer be taken for granted. Whether we embrace a constitutional vision or permit the muddling-through model to govern by default, due diligence is in order regarding reliance on third parties to perform the Government's work. As contracting out proceeds, minimal due diligence requires full disclosure and review of the extent to which the inherently governmental principle adequately assures that officials retain the capacity to supervise and evaluate government work performed by third parties. At present, the Government, not unlike the public, lacks adequate information regarding the third-party workforce and the Government's ability to manage that workforce.
Due diligence might confirm that the presumption of regularity, despite inevitable exceptions, is still valid. Yet available evidence does not breed optimism. If the presumption is substantially impaired, as this article suggests, public discussion on the means to restore this presumption, or to provide alternatives to it, is long overdue. The shift from Government to governance raises troubling questions about accounting for designedly diffuse state power. Whether muddling through, or any other mix of visions, will "account" for emerging forms of governance ultimately may depend on the adaptability of  [*357]  basic cultural premises that governance draws on and challenges. A checklist of these premises includes the following:
 
A. Rule of Law/Public Law
At the forefront, as federal contracting illustrates, governance calls into question the future of the rule of law, in the sense of a body of public law that limits those entrusted with public purposes.
Proponents of governance at home and abroad urge that "the rule of law" must go hand-in-hand with the creation of new mixes of public and private actors that will comprise governance systems. But too little effort has been made to develop a coherent body of public law rules to govern nongovernmental actors.
Will the public law tradition adapt to governance's use of nongovernmental actors who perform the public's work? Will nongovernmental actors be subject to some, or all, constitutional and statutory provisions that constrain officials? Are new principles of law needed to govern nongovernmental actors?
The Anglo-American legal tradition provides valuable precedent for the application of rules, initially crafted for state actors, to private actors who perform public purposes. The public procurement law tradition, from the other direction, provides precedent for the melding of public law purpose to private law form. The tools to craft a public law to govern contractors who perform the basic work of government are available; whether they are employed in a coherent fashion or by muddling through remains to be seen.
 
B. Rule of Social/Management Science
From another perspective, governance does not render public law irrelevant, but provides that it should evolve in keeping with the modern jurisprudential view that social and management science will replace tradition, legal precedent, and natural law as the basis for laws and rules. According to this perspective, as Holmes urged over a century ago, and his prominent and effective disciples urge today, the law should not depend upon archaic precedent when the tools of modern social science, most notably economics, can help structure new, contemporary rules. n131

n131 See Oliver Wendell Holmes Jr., The Path of the Law, 10 HARV. L. REV. 457 (1897); RICHARD A. POSNER, THE PROBLEMS OF JURISPRUDENCE 454-69 (1990).
Consistent with this jurisprudential perspective, governance proponents urge that social science, management science, and information technology now permit the effective ordering of complex relationships among public and private institutions. Where the founding fathers saw the understanding of human nature as the building block for a science of politics, n132 governance proponents see institutional nature(s) (with institutions read broadly to include  [*358]  formal and informal institutions and rules) as the building blocks of governance. Proponents of governance urge that modern management and social science will permit the design of new institutions and the ordering of relations among them as never before. Indeed, mid-20th-century accomplishments such as the Manhattan, Apollo, and Cold War weapons programs provide powerful precedent for this view. In these cases, however, the Government bought for its own direct use. Whether similarly successful designs will emerge to address outstanding social problems, homeland security, and nation building--where the users (or "customers" in the governance vernacular) of the goods and services at issue are not limited to the Federal Government--remains to be seen.

n132 See, e.g., Douglas Adair, That Politics May Be Reduced to a Science: David Hume, James Madison, and the Tenth Federalist, 20:4 HUNTINGTON LIBR. Q. (1957); Austin Ranney, "The Divine Science": Political Engineering in American Culture, 70:4 AM. POL. SCI. REV. (1976).

 
C. Institutional Nature(s) Up for Grabs
Governance's design to reorder old institutions and create new ones--to blur the boundaries--sets in motion the very institutions on whose qualities governance proponents would draw. How does the premise that institutions can be understood and used as building blocks fit with the design to modify institutional relationships in ways that likely affect their character? Most basically, as the boundaries between official and private workforces further blur, do we risk losing the qualities most valued in both?
How effectively can Government constrain nongovernmental actors (whether profit-making corporations, NGOs, universities, churches, or other entities) without diluting their valued qualities of autonomy and independence? By the same token, as Government undertakes the fundamental restructuring of the civil service, with design to render it more businesslike, will the civil service lose the qualities that rendered it valuable? These, and similar, questions bear continued reflection as the country simultaneously engages in basic reform of the civil service and extended deployment of third parties.
 
D. The Future of the Public Service Ethos
The reordering of Government induced by governance underscores the import of a public service ethos. In the West, the concept of the merit-based civil service is recent, a late 19th-century development in Britain and the United States. n133 Nonetheless, as now codified by law and embodied in over a century of experience, the public service ethos embodies a tradition of value. How will this ethos evolve, and to whom will it apply, as public purposes are increasingly performed by nongovernmental actors?

n133 ROY JENKINS, GLADSTONE: A BIOGRAPHY ch. 10 (1997); E.W. MOTE, IMPERIAL CHINA: 900-1800 (1999) (on the early Chinese merit system); STEPHEN SKOWRONEK, BUILDING A NEW AMERICAN STATE: THE EXPANSION OF NATIONAL ADMINISTRATIVE CAPACITIES, 1877-1920 (1982).
As Justice Breyer, quoted above, explained, the issue is not whether individuals who work as officials or third parties are well-intentioned and have the public interest at heart. The ethical problems of political life, as Weber  [*359]  classically explained, are those of people who are trying to do good. n134 We must presume (absent evidence to the contrary) that all who perform public work are honorable and seek to do good. n135 The difficult questions are those confronting good people, where they necessarily operate from limited knowledge, often lack authority commensurate with their responsibility, may serve multiple masters, and know from experience that efforts to do good may entail unintended or adverse consequences.

n134 Max Weber, Politics as a Vocation, in FROM MAX WEBER: ESSAYS IN SOCIOLOGY (H.H. Gerth & C. Wright Mills eds., 1958).

n135 That public ethics laws were enacted to guide the conduct of those presumed to be "honorable men" was highlighted by the U.S. Supreme Court in its seminal interpretation of federal conflict-of-interest law in United States v. Mississippi Valley Generating Co. (Dixon-Yates), 364 U.S. 520 (1961). The Court explained that conflict-of-interest rules embody "a recognition of the fact that an impairment of impartial judgment can occur in even the most well-meaning men when their personal economic interests are affected by the business they transact on behalf of Government." Id. at 549-50. In Dixon-Yates, the Court found a government contract unenforceable because it was tainted by conflict of interest at its inception; in doing so it found that it was not necessary to show that private interests actually influenced a public decision, but that the decision could have been influenced.
Professor Thompson, drawing on Weber, explains that where, as in modern government, public decision making necessarily involves "many hands," ethical questions are particularly difficult. Responsibility for decisions is shared, and often a discrepancy or disconnect arises between (1) those legally or formally responsible for decisions and (2) those who, because of superior knowledge or actual involvement in decision making, are effectively responsible for a decision. n136 Governance, as exemplified by contracting out the work of Government, seeks to address the classic (or "Weberian") problems of bureaucracy by "diffusing sovereignty" (as Don Price put it). But its design brings more hands to bear on decisions, thus exacerbating the problem of "many hands."

n136 DENNIS F. THOMPSON, POLITICAL ETHICS AND PUBLIC OFFICE 40-65 (1987).
Where decision making involves many hands, the rules must locate responsibility and, more importantly, the rules must be realistic. In order for well-intentioned people to know where their ethical obligations lie, they must know (1) whether their role is advisory; (2) whether they ultimately are responsible; or (3) whether their role lies somewhere in between. Those assigned to take the blame must have the real resources and authority commensurate with their responsibility.
Under current law, we presume that officials bear formal responsibility for decisions, while contractors play advisory or intermediary roles. If this presumption no longer reflects reality, ethical questions with practical consequences arise. When, for example, should a contractor who learns that the responsible official lacks the capacity to design a scope of work accept the work (on the premise that the official is in charge); when should the contractor insist on further review, or even reject the work? In practice, the answers to such questions may not require formal rules. But they will, at the least, require  [*360]  practical knowledge gained from experience. n137 Developing this knowledge will be difficult, if not impossible, if legal fictions obscure the ethical issues involved.

n137 See Michael Oakeshott's classic explanation of the role of "practical" learning in Rationalism in Politics, in RATIONALISM IN POLITICS AND OTHER ESSAYS (1991).
Presently, there is no express concept or ethos of public service governing the nongovernmental workforce. Perhaps the closest analogy lies in professional codes--from medicine, social science, law, and prior civil or military service--that private individuals performing public service may honor. Contract employees who serve the Government, however, herald from all professions and none. Moreover, these traditional professions are experiencing transformations in their own right, as guilds are subjected to market forces.
Further, history suggests caution about the ready transferability of professional codes. Cold War-era civilian medical researchers performing government-funded human radiation experiments paid substantial attention to issues of the risks to which they were exposing citizens, but routinely violated the ethical principle that citizens should be informed of the risks to which they were being exposed. Private contract and grant researchers and research institutions lagged well behind military biomedical researchers and the military in the application of principles of "informed consent." Indeed, as late as 1959-60, the Harvard Medical School resisted the Army's efforts to apply the Nuremberg Code for human experimentation to its contracts. n138

n138 ADVISORY COMMITTEE ON HUMAN RADIATION EXPERIMENTS, FINAL REPORT chs. 2, 13 (1996), at http://tis.eh.doe.gov/ohre/roadmap/achre/report.html. In fact, the Department of Defense appears to have been the only American institution that sought to put the Nuremberg Code for human experimentation into effect. It was never put into effect by nongovernmental biomedical research institutions. Id.

 
E. Citizenship and Public Opinion
Finally, where does the citizen fit into a world of governance by evolving mixes of public and private institutions? Woodrow Wilson's seminal 1887 article posited that public administration would be a science, that the "field of administration is a field of business," and that "administrative questions are not political questions." n139 Nonetheless, perhaps even so, he declared, "public opinion shall play the part of the authoritative critic." Today, however, the public lacks basic information on its rapidly changing public service, and lacks the benefit of congressional and executive deliberation of alternatives that view the new public workforce as a whole that includes officials and third parties. In this context, the 21st century American public has sharp reason to assume for "governance" the role of authoritative critic that Wilson proposed the 20th century American public assume for "public administration." There could be no better place for the public to start than to demand that needed information about the dimensions of change be made public and that public deliberation on the governance alternatives before the country begin.

n139 Woodrow Wilson, The Study of Administration (1887), reprinted in 56:4 POL. SCI. Q. (1941).



